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STATEMENT OF THE CASE

The claimant, Christopher Gann, filed a request for a

hearing on Commission claim number F6906768 on August 11,

2009.  This office sent out a prehearing questionnaire,

However, when the claimant did not complete a questionnaire,

this claim was returned to the Commission’s general files on

October 23, 2009.

The respondents also sent the claimant a set of 36

written interrogatories on September 8, 2009.  The claimant

did not file responses.    

The respondents filed a motion to dismiss this claim

for failure to prosecute on April 13, 2010.  A hearing was
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held on the motion to dismiss on June 8, 2010.  The claimant

appeared at the hearing pro se with video of his job

activities and a folder containing information needed to

answer at least some of the respondents’ written

interrogatories.  The respondents appeared at the hearing

through their attorney, Eric Newkirk.  

The claimant testified that he seeks to pursue a

workers’ compensation claim for an operation on his elbow. 

(T. 6) The claimant testified that he did not know how to

answer some of the written questions that he received.  (T.

7) The claimant testified that he is now ready to pursue his

claim.  (T. 7) The claimant testified that he understands

that, if this case is not dismissed at this time, and he

does not take adequate measures in the future to prosecute

this claim, this case will likely be dismissed with

prejudice which will bring this case to an end.  (T. 14, 17) 

With that understanding, the claimant testified that he

would prefer to prepare answers and proceed rather than have

the case dismissed without prejudice and then refiling his

claim at a later date.  (T. 17)

The respondents requested in their motion that this

claim be dismissed pursuant to Arkansas Code Annotated

Section 11-9-702(a)(4) and Commission Rule 099.13.  



3CHRISTOPHER GANN - F906768

Arkansas Code Annotated Section 11-9-702(a)(4) provides

that a claim may be dismissed if no bona fide request for a

hearing has been made within six months of filing a claim

for compensation.  However, in the present case, the

claimant filed his request for a hearing when he filed his

claim for compensation.   

Commission Rule 099.13 provides in part:

Upon meritorious application to the Commission
from either party in an action pending before the
Commission, requesting that the claim be dismissed
for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.

In the present case, I find that both parties had 

reasonable notice of the respondents’ pending motion to

dismiss, since Mr. Gann and Mr. Newkirk both appeared at the

hearing that I held on the respondents’ motion.

However, after reviewing the entire record, the

respondents’ motion to dismiss is hereby denied.  Mr. Gann

testified that he is seeking surgery, that he is ready to

proceed and that he understands that any further failure or

refusal on his part to answer interrogatories or a

prehearing questionnaire will likely cause a dismissal of

his claim with prejudice.  Under these circumstances, a

dismissal without prejudice would potentially delay further
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the answers to discovery that the respondents apparently

continue to seek in order to evaluate this claim, and

thereby also delay a ruling on the claimant’s request for

benefits.

ORDER

For the reasons discussed herein, the respondents’

motion to dismiss for failure to prosecute is hereby

respectfully denied.  The respondents are directed to pay

the court reporter’s fees and expenses within thirty (30)

days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


