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STATEMENT OF THE CASE

The above claim came on for a hearing in Russellville, Arkansas on November

6, 2009.  A prehearing conference was held on September 15, 2009 and a prehearing

order was filed on September 16, 2009.  A copy of the prehearing order was marked as

Commission Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an August 22, 2008, employer-
employee relationship.

The claimant contends he sustained a compensable injury on August 22, 2008

and is entitled to medical benefits, temporary total disability benefits from August 23,

2008, to a date to be determined and attorney’s fees.  The claimant contends his

average weekly wage is $360 per week based on wages of $325 and $35 cash.
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Respondents contend there was no compensable injury within the course and

scope of the claimant’s employment.  The claim was controverted in its entirety. 

Respondents contend the claimant’s average weekly wage was $260 based on a 40-

hour week at $6.50 per hour.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Medical.

3.  Temporary total disability benefits.

4.  Compensation rate.

5.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an August 22, 2008, employer-employee relationship.

1.  The claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable injury on or about August 22, 2008, arising out of the course

and scope of his employment and supported by objective findings.

DISCUSSION
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The claimant, 47 years old, was working for the respondent employer on August

22, 2008.  According to the claimant, he was helping put up a sign and he was up on a

ladder and he fell off the ladder hurting his back.  The claimant testified that Bob, the

employer, was helping put the sign up and he saw the incident and told hm to go ahead

and leave early.  The claimant returned to work the next day, Saturday, August 23,

2008, and was mounting some tires.  He testified that he had to move a crate over and

it caught on the drain cover and he experienced back pain again.  The claimant

testified that he again told Bob he had hurt his back.  According to the claimant, when

he called in on Monday and again on Tuesday, he told his employer he needed to see

a doctor and he was told to go to his own doctor.  The claimant had to get his money

together and was able to see Dr. Damon Martin on September 10, 2008 and got pain

pills and muscle relaxers.  The claimant also saw Dr. Russell Pearson, a chiropractor,

about five or six times.  The claimant testified that he did not have the money to see

any other medical providers.

Mr. Bob Corbin, owner of the business, testified that he was working with the

claimant on August 22, 2008, when the sign was being installed.  Mr. Corbin testified

that he did not see the claimant fall from a ladder nor did the claimant report a work

injury that day.  Mr. Corbin testified that the claimant did not report a work injury on

Saturday, August 23, 2008, about moving a crate or a pallet.  Mr. Corbin testified that

August 23, 2008, was the last day the claimant worked.  He further testified that the

claimant called in on August 25, 2008 and stated he had leg cramps and could not

come in.  On August 26, 2008, Mr. Corbin advised the claimant he would need a
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doctor’s release before returning to work.

There were no benefits paid pertaining to this claim.  There was quite a

discussion about the rate the claimant was paid.  The payroll records did not

correspond to the claimant’s testimony and the figures could not be reconciled by the

owners.

ADJUDICATION

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2007).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

The claimant presented testimony about two specific incidents that happened at

his employer’s business where he contends he hurt his back.  The first occasion was

while working on installing a sign where the claimant contends he slipped down a

ladder and caused his back to be stiff and then the next day, August 23, 2008, he
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moved a crate or pallet and hurt his back.  The claimant testified that on each occasion

he told his employer, Bob Corbin, that he had hurt his back; however, Mr. Corbin

testified that there was never a report of an injury.

The claimant sought some medical treatment on his own and had some x-rays. 

The medical evidence reveals that the claimant has degenerative joint disease at L5-

S1.  No compression fractures were noted but some mild joint osteoarthritis was seen. 

The claimant was prescribed some medication and he saw a chiropractor sometime

later.  The chiropractor, Dr. Ronald Pearson, noted on December 8, 2008, that the

claimant had moderate degenerative disc at L5-S1 with spurring present at L4, L5 and

S1.  Chiropractor Pearson provided some care and treatments on approximately four

occasions and noted on June 1, 2009, that the claimant’s last visit was January 16,

2009.  At that time, he found the claimant’s range of motion was 90% and the

tenderness was mild.  Chiropractor Pearson stated he had done all he could and if the

claimant continued to have problems, he recommended a further evaluation.

The medical evidence was very limited in this record and basically lacks

objective findings to support a compensable injury.  It is recognized that the claimant

had limited funds to seek out medical treatment; however, there are reports of some

medical visits and these indicate the claimant’s problems are degenerative in nature.

After considering all the credible testimony and the medical evidence, I find the

claimant has failed to prove by a preponderance of the evidence that he sustained a

compensable injury in the course and scope of his employment and supported by

objective findings.
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ORDER

The claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable injury arising out of the course and scope of his employment

and supported by objective findings.  The claim for benefits is specifically denied and

dismissed.

IT IS SO ORDERED.

_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


