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Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by JEREMY SWEARINGEN, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On September 22, 2010, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on July 14, 2010, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties in November

2008 and November 2009 and at all relevant times.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injuries of carpal tunnel syndrome to the left hand and right

hand as well as cubital tunnel on the right.

2.   Related medical.

3.   Temporary total disability benefits.

4.   Attorney fee.

At the time of the hearing claimant clarified that the problem with her right elbow has
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been diagnosed as tennis elbow, not cubital tunnel.  Claimant has also clarified her

temporary total disability request to begin as of May 20, 2010 and continue through a date

yet to be determined.  Finally, the parties were unable to stipulate to the claimant’s

compensation rate; therefore, the claimant’s compensation rate has been added as an

issue.

The claimant contends she suffered compensable injuries in the form of carpal

tunnel syndrome to her left hand and right hand as well as tennis elbow on the right.  She

contends she is entitled to payment of related medical, temporary total disability benefits

from May 20, 2010 through a date yet to be determined, and a controverted attorney fee.

The respondents contend claimant did not suffer compensable injuries.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on July 14, 2010, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.

2.   Claimant has met her burden of proving by a preponderance of the evidence

that she suffered a compensable injury in the form of carpal tunnel syndrome to her right

wrist.

3.   Claimant has failed to meet her burden of proving by a preponderance of the

evidence that she suffered a compensable injury in the form of carpal tunnel syndrome to

her left wrist.

4.   Claimant has met her burden of proving by a preponderance of the evidence
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that she suffered a compensable injury in the form of tennis elbow to her right elbow.

5.   Respondent is liable for payment of all reasonable and necessary medical

treatment provided in connection with claimant’s compensable carpal tunnel syndrome and

tennis elbow on her right upper extremity.

6.   Claimant is entitled to temporary total disability benefits beginning May 20, 2010

and continuing through a date yet to be determined.

7.   Beginning on October 26, 2007 and continuing for a 52-week period the

claimant earned an average weekly wage of $782.00 which would entitle her to

compensation at the rate of $521.00 for total disability benefits and $391.00 for permanent

partial disability benefits.

8.  Respondent has controverted claimant’s entitlement to temporary total disability

benefits.

FACTUAL BACKGROUND

The claimant is a 43-year-old woman who began working for the respondent in its

packing department in 1996.  At that time the respondent had facilities in both Fayetteville

and Springdale and she has worked in both of those facilities performing various jobs, all

of which required the use of both hands according to her testimony.

At some point in time the respondent closed its Fayetteville location, leaving only

the location in Springdale.  At that point the claimant was moved from the Fayetteville

facility to the Springdale facility.  Before claimant was moved to Springdale she was

working at the Fayetteville location in quality control.  In addition to inspecting tools which

had been manufactured, claimant also performed some jobs involved in shipping such as

putting labels on boxes or tying boxes with a band.  

Claimant also testified that while she was still working at the Fayetteville location

she also had a part-time job at Butterfield Trail Village.  Claimant testified that she worked
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12 hours one week and 20 hours the next.  Her job duties included loading dishes and

placing them in a dishwashing machine, stacking dishes, and putting the dishes up.

Claimant also testified that she performed some cleaning jobs such as sweeping and

mopping and that she also opened doors for people who were delivering food to residents.

After claimant was transferred to the Springdale facility, she was not placed in

quality control but instead performed jobs which involved the manufacturing process and

the operation of various machines.  Claimant testified that her job became more physical

because she worked on the machines helping manufacture tools.

Claimant testified that although she had some problems with pain in her hands while

working at the Fayetteville facility, these problems intensified and increased after she was

transferred to the Springdale facility and her job duties increased.  Claimant testified that

she developed pain and numbness in her hands and pain in her right elbow.  As a result,

claimant sought treatment from Dr. Tejeda.  Dr. Tejeda diagnosed claimant’s condition as

bilateral carpal tunnel syndrome and he treated claimant with splints, medication, and gave

claimant an injection in her elbow to alleviate pain.

On November 6, 2009, claimant was sent by the respondent to Dr. Berestnev for an

evaluation.  Dr. Berestnev diagnosed claimant’s condition as left median neuropathy and

right lateral epicondylitis.  Dr. Berestnev ordered nerve conduction studies and prescribed

claimant bilateral splints as well as a pneumatic arm band for her right elbow.  He also

placed claimant on work restrictions.  A subsequent medical report from Dr. Berestnev

dated November 13, 2009 indicates that he prescribed physical therapy for the claimant’s

right elbow.

Claimant underwent a nerve conduction study by Dr. Morse on March 18, 2010.  Dr.

Morse in a report of that date indicated that the nerve conduction study confirmed

moderately severe right carpal tunnel syndrome.

On May 10, 2010, claimant was evaluated by Dr. Kelly.  Dr. Kelly was of the opinion
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that claimant suffered from bilateral carpal tunnel syndrome, worse on the right than on the

left, and also that she suffered from tennis elbow.  Dr. Kelly recommended that claimant

undergo a right carpal tunnel release as well as a right tennis elbow release.  This surgery

was performed by Dr. Kelly on May 20, 2010.

The claimant has not returned to work for the respondent since the time of her

surgery; however, she has continued to perform her work for Butterfield Trail Village.

Claimant has filed this claim contending that she suffered compensable injuries in

the form of bilateral carpal tunnel syndrome and right-sided tennis elbow.  She seeks

payment of related medical treatment as well as temporary total disability benefits

beginning May 20, 2010 and continuing through a date yet to be determined.

ADJUDICATION

The initial issue for consideration involves claimant’s contention that she suffered

a work-related gradual onset of bilateral carpal tunnel syndrome.  Under the Arkansas

Workers’ Compensation law, claimant is not required to establish that her job duties

required rapid repetitive motion in order to establish compensability of carpal tunnel

syndrome.  Kildow v. Baldwin Piano & Organ, 333 Ark. 335, 969 S.W. 2d 190 (1998).

However, claimant must still prove by a preponderance of the evidence that the injury

arose out of and in the course of her employment, that there are objective findings

establishing a compensable injury, and that the injury is the major cause of her disability

or need for medical treatment.  Kildow, supra.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proving by a

preponderance of the evidence that she suffered a compensable injury in the form of

carpal tunnel syndrome to her right hand, but that claimant has failed to prove by a

preponderance of the evidence that she suffered a compensable injury in the form of
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carpal tunnel syndrome to her left hand.

With respect to the claimant’s right hand, respondent acknowledges that claimant

suffered from carpal tunnel syndrome but contends that claimant cannot relate her right-

sided carpal tunnel syndrome to her employment with the respondent.  Specifically,

respondent contends that claimant’s symptoms did not begin until she began her job at

Butterfield Trail Village, a job which also required the use of her hands.  I disagree with

this contention.  The parties in this case took the deposition of Dr. James Kelly, the

surgeon who performed surgery on claimant’s right wrist and right elbow.  It was Dr. Kelly’s

opinion that based upon his examination as well as claimant’s history to him that her carpal

tunnel syndrome was causally related to the job activities she performed while working for

the respondent.  Even though Dr. Kelly was made aware of claimant’s second job at

Butterfield Trail Village and her job duties there, Dr. Kelly noted that washing dishes and

delivering food at Butterfield Trail were “nowhere near as repetitive as running a machine

and being a machine operator.”  Based upon my review of claimant’s testimony regarding

her job activities with the respondent and her job activities at Butterfield Trail Village, I

would agree with Dr. Kelly’s conclusion that claimant’s job activities with the respondent

were more intense and repetitive than her job duties at Butterfield Trail.  It should also be

noted that claimant was only working for Butterfield Trail 12 hours one week and 20 hours

the next whereas she was working significantly more hours for the respondent.

Accordingly, I find that claimant has met her burden of proving by a preponderance

of the evidence that her right-sided carpal tunnel syndrome arose out of and in the course

of her employment with respondent and that it was the major cause of her disability or

need for medical treatment.  I also find based upon the nerve conduction study test that

claimant has offered medical evidence supported by objective findings establishing a

compensable injury.  Therefore, I find that claimant has met her burden of proving by a

preponderance of the evidence that she suffered a compensable injury in the form of
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carpal tunnel syndrome to her right hand.

I also find that claimant has failed to prove by a preponderance of the evidence that

she suffered a compensable injury in the form of carpal tunnel syndrome to her left hand.

Specifically, I find that claimant has failed to offer credible objective findings establishing

a compensable injury.  The only potential objective findings establishing carpal tunnel

syndrome to claimant’s left hand involve findings made by Dr. Tejeda who performed a

nerve conduction test on November 14, 2008.  However, this nerve conduction test is not

the normal EMG/NCV nerve conduction test, but rather is a “NC-stat” test which involves

placing stick patches on the wrist.  Prior to the hearing the respondent had filed a motion

in limine to exclude this NC-stat nerve conduction study report based upon its failure to

meet evidence standards of A.C.A. §11-9-705(d).  In an order filed March 18, 2010, I

denied the respondent’s motion finding that the testing did not violate A.C.A. §11-9-705(d),

but instead noted that the primary concern involved the weight to be given to the testing

and the way in which the testing was conducted.  I find that the test results from the NC-

stat nerve conduction study are entitled to little weight and do not satisfy the requirement

of offering objective evidence of injury.  In his deposition, Dr. Kelly was asked about this

type of study and he testified that traditional EMG/NCV studies are better because patch

studies are very operator dependent.  Based upon the testimony of Kelly which I find to be

credible and entitled to great weight, I find that the results from the NC-stat nerve

conduction study are not credible and therefore do not constitute objective findings

establishing left-sided carpal tunnel syndrome.

With respect to this issue, I also note that while claimant has made a claim for left-

sided carpal tunnel syndrome, she testified at the hearing that she is not having any

problems with her left hand at this time.

The next issue for consideration involves claimant’s claim of a compensable injury

in the form of tennis elbow to her right elbow.  In addition to the other gradual onset
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requirements, claimant must also show that her work duties involve rapid repetitive motion.

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met her burden of proving by a

preponderance of the evidence that she suffered a compensable injury in the form of right-

sided tennis elbow.  First, I find that claimant’s job duties with the respondent required

rapid repetitive motion.  Although there was some testimony by witnesses for respondent

that its employees continually moved from one job to another so as not to perform the

same repetition for more than 10 to 15 minutes, the evidence does indicate that claimant’s

job duties all involved extensive use of her hands.  For instance, claimant testified that

after she was moved to the Springdale location she had to use a machine to make a key

or wrench.  Claimant testified that she had to help manufacture some 100 parts per hour.

Claimant also testified with regard to another job she performed which required her to use

a machine to punch a hole in a particular part.  Claimant testified that she had to place the

part in the machine, hold it with her left hand, and operate the machine with her right.

Claimant testified that they would perform this procedure for some 350 to 450 parts per

hour.  While there was some testimony regarding claimant’s work in quality control which

did not require the same level of repetitive motion, claimant’s work in quality control was

primarily at the Fayetteville location and it was her testimony that her problems

significantly increased after she was moved to the Springdale location and she began

working more as a machine operator.

Based upon the claimant’s testimony which I find to be credible, I find that her job

duties with the respondent required her to engage in rapid repetitive motion.

I also find that claimant has met her burden of proving by a preponderance of the

evidence that her tennis elbow arose out of and in the course of her employment with

respondent and that it was the major cause of her disability or need for medical treatment.

As with the right-sided carpal tunnel syndrome, it was Dr. Kelly’s opinion that claimant’s
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job duties with the respondent was the cause of claimant’s right-sided tennis elbow.  Again,

it was Dr. Kelly’s opinion that her job duties with the respondent involved more rapid

repetitive work than the job she was performing at Butterfield Trail Village.  And again, as

with the right-sided carpal tunnel syndrome, claimant was only working 12 or 20 hours per

week for Butterfield Trail as opposed to a full 40 hours per week for the respondent.

Finally, I find that claimant has offered medical evidence supported by objective

findings establishing her tennis elbow.  While Dr. Kelly testified that tennis elbow is not a

neurological disorder that will appear on an NCV/EMG test, the documentary evidence

does contain Dr. Kelly’s operative report dated May 20, 2010.  That operative report

indicates that during the course of his surgery on claimant’s elbow after proper incisions

were made he surgically released the fascia around each of the common extensor

muscles.  Dr. Kelly’s observation of this fascia which necessitated a surgical release

constitutes an objective finding.  If the fascia did not need to be released based upon his

observation, then presumably Dr. Kelly would not have performed this procedure.

However, his observation of this fascia and its need for release constitutes an objective

finding.

Accordingly, for the foregoing reasons, I find that claimant has met her burden of

proving by a preponderance of the evidence that she suffered a compensable injury in the

form of right-sided tennis elbow.

Respondent is liable for payment of all reasonable and necessary medical treatment

provided in connection with claimant’s right-sided carpal tunnel syndrome and right tennis

elbow.

The next issue for consideration is claimant’s request for temporary total disability

benefits.  Claimant contends that she is entitled to temporary total disability benefits from

May 20, 2010, the date of her surgery, through a date yet to be determined.

Claimant testified that she last worked for the respondent in March of 2010 when
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she was informed by the respondent that no light-duty work was available.  The last

medical evidence in this case addressing claimant’s healing period is the deposition of Dr.

Kelly which was taken on August 27, 2010.  At his deposition, Dr. Kelly testified that

claimant had not reached maximum medical improvement at that time.  It was his opinion

that claimant might reach maximum medical improvement six weeks after the date of his

deposition, but no medical report to that effect is contained in the documentary evidence.

One complicating factor in this case is the fact that in addition to her employment

with the respondent claimant was also employed at Butterfield Trail Village.  In fact, the

evidence indicates that even after claimant’s surgery she continued to work for Butterfield

Trail Village, working essentially the same hours she worked before her surgery.

However, the fact that claimant continued to work for Butterfield Trail Village after her

surgery does not disqualify her from receiving temporary total disability benefits pursuant

to the decision in Stevens v. Mountain Home School District, 41 Ark. App. 201, 850 S.W.

2d 335 (1993).  In that particular case, the claimant suffered a compensable injury while

working for the Mountain Home School District as a bus driver.  In addition to that

employment claimant was also working a full-time job with the Federal Housing and Urban

Development Agency (HUD).  The respondent in that case contended that the claimant

was not disabled because she continued to earn wages at HUD equal to or higher than

those she was earning from the school district.  The court disagreed, noting that disability

was defined as “incapacity because of injury to earn, in the same or any other employment,

the wages which the employee was receiving at the time of the injury.”  A.C.A. §11-9-

102(5).  The court rejected the argument that the language “same or any other

employment” disqualified the claimant from receiving temporary total disability benefits

because of the wages she was earning at HUD.  Instead, the court noted that the phrase

“any other employment” means “any other employment in lieu of the one in which the

employee was injured.”  The court ruled that since the claimant in that case was working
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both jobs when she was injured, the job with HUD did not qualify as any other employment

undertaken in the place of her bus driving job.  Therefore, the court remanded the case for

an award of temporary total disability benefits.  Having made its ruling, the court noted that

the claimant’s argument that one who sustains a scheduled injury is entitled to temporary

total disability benefits during their healing period regardless of whether they are disabled

was moot and need not be addressed.

Likewise, the fact that the claimant in this case was able to continue working her

part-time job with Butterfield Trail Village does not disqualify her from receiving temporary

total disability benefits since that job does not constitute “any other employment” as that

phrase has been interpreted by the Arkansas Court of Appeals.

Accordingly, based upon the decision in Stevens, supra, I find that claimant is

entitled to temporary total disability benefits beginning May 20, 2010 and continuing

through a date yet to be determined.  As previously noted, claimant last worked for

respondent in March 2010 when she was informed that no light-duty work was available.

Furthermore, Dr. Kelly testified at his deposition on August 27, 2010 that claimant had not

reached the end of her healing period for her compensable right-sided carpal tunnel

syndrome or her compensable tennis elbow.  

The final issue for consideration involves claimant’s compensation rate.  Both of the

parties have attempted to calculate the claimant’s average weekly wage beginning as of

October 26, 2007 for a period of one year.  After my review of the relevant wage records

in this case, I find that for the 52-week period beginning October 26, 2007 claimant earned

an average weekly wage of $782.00 which would entitle her to compensation at the rate

of $521.00 for total disability benefits and $391.00 for permanent partial disability benefits.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that
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she suffered a compensable injury in the form of right-sided carpal tunnel syndrome as

well as right tennis elbow.  Respondent is liable for payment of all reasonable and

necessary medical treatment provided in connection with claimant’s compensable injuries.

Claimant is entitled to temporary total disability benefits beginning May 20, 2010, and

continuing through a date yet to be determined.  Claimant earned an average weekly wage

of $782.00 which would entitle her to compensation at the rate of $521.00 for total

disability benefits and $391.00 for permanent partial disability benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.   Also pursuant to A.C.A. §11-9-715(a)(1)(B), an attorney fee is not awarded

on medical benefits.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $610.25.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                            
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


