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STATEMENT OF THE CASE

A hearing was held on November 3, 2009, in Fort Smith, Arkansas.

     A pre-hearing conference was previously held in this claim, and as a result thereof, a

pre-hearing order was entered in the claim on August 14, 2009. Prior to the

commencement of the hearing, an additional stipulation was added to reflect that the

respondents had accepted liability for and had paid permanent partial disability benefits

for a permanent physical impairment of 7% to the body as a whole.  The claimant also

withdrew the issue of his entitlement to additional medical services at the Texas Back

Institute.  A copy of the Prehearing Order with these amendments noted thereon was made

Commission’s Exhibit No. 1 to the hearing. 

The following stipulations were submitted by the parties and are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. The prior Opinion of August 29, 2007, is final and is res

judicata of all issues raised and addressed therein.

3. The claimant’s healing period ended on or before November

6, 2007.
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4. Respondents have accepted liability for and have paid

permanent partial disability benefits for a permanent

impairment of 7% to the body as a whole.

By agreement of the parties, the issues to be litigated and resolved at the present

time were limited to the following:

1. Extend of permanent partial disability for both permanent

physical impairment and permanent functional disability or loss

of wage earning capacity.

2. Attorney’s fees.

In regard to these issues, the claimant contends:

1. Claimant’s entitlement to wage loss disability.

2. Attorney’s fees.

In regard to these issues, the respondents contend:

1. The claimant has been injured and assigned a 7% permanent

impairment rating some two plus years ago which rating was

paid.  The claimant returned to work and there has been o

indication that he sustained any disability because of the injury

over and above the rating.

  DISCUSSION

The sole issue in this case is the extent of permanent partial disability benefits to

which the claimant is entitled for his compensable back injury of November 14, 2006.  This

compensable injury is in the form of a herniation on the left side of the L5-S1 intervertebral

disc.  This was a complete annular rupture or tear with an extrusion or free fragment of

internal disc material (nucleus polposis) that impinged on the left S1 nerve root.  As a

result of this injury, the claimant required surgical intervention, in the form of a

laminectomy and discectomy at the L5-S1 level.  
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Clearly, this compensable injury resulted in permanent damage to the claimant’s

lumbar spine.  Although the claimant’s treating physician for the compensable injury never

assessed any degree or percentage of permanent physical impairment, a subsequent

assessment was made by Dr. Joseph Queeney.  In his deposition of May 21, 2007, Dr.

Queeney assessed a permanent physical impairment of 7% to the body as a whole. 

Dr. Queeney is a Board Certified neurosurgeon with expertise in the area of

medicine associated with the treatment of spinal injuries.  He is also a practicing physician

in the state of Arkansas and has experience in the assessments of permanent physical

impairment from workers’ compensation injuries in this jurisdiction. However, he was not

the claimant’s treating physician for the prior surgery.   It would appear that, in reaching

his assessment, Dr. Queeney employed Table 75 of the American Medical Association’s

Guides to the Evaluation of Permanent Impairment, Fourth Edition.  Section II (B) of this

table assigns a 7% physical impairment rating for a surgically treated lumbar disc

herniation without residual signs or symptoms.  

The greater weight of the credible evidence presented is contrary to this

classification, as the greater weight of the credible evidence establishes that the claimant

has experienced residual signs or symptoms.  The claimant’s testimony, which I find to be

credible, shows that he has continued to experience tingling in his left leg, episodes of

feeling that his left leg “will give out”, occasional numbness of his left foot, and cramping

of his left leg with exertion.  

It is my opinion that, based on the evidence presented, the claimant’s compensable

lumbar injury would probably fall under Section II (B) of Table 75 of the Guides, i.e. a

surgically treated lumbar disc herniation with residual medically documented pain and

rigidity.  Thus, the appropriate percentage or degree of the claimant’s permanent physical

impairment from his compensable lumbar injury, would be 8% to the body as a whole.  The
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claimant would be entitled to permanent partial disability benefits for this percentage or

degree of permanent physical impairment.

As the injuries sustained by the claimant are to a portion of his body that is not

scheduled under the Act, he may also be entitled to permanent partial disability benefits

for permanent functional disability or loss of wage earning capacity.  His entitlement to

such benefits is controlled by the provisions of Ark. Code Ann. §11-9-522 (b).  However,

this subsection also expressly prohibits any award of permanent functional disability so

long as the claimant has returned to work, has obtained other employment, or has a

bonafide and reasonably attainable offer to be employed at wages equal to or greater than

the average weekly wage at the time of the accident.  The burden rests upon the

respondents to prove this situation exists.  

The claimant testified that following his compensable injury, he returned to the

employment at the respondent for the same wages he was receiving at the time of his

compensable injury.  Subsequently, his employment position with the respondents

changed, when the respondents downsized for economic reasons. For a brief period of

time, he was required to take a lesser paying job.  On May 1, 2008, the claimant quit his

employment with the respondent and took a position with another employer.  He testified

that, at the present time, his wages are greater than those he was receiving at the time of

his compensable injury.  The respondent has since entirely closed its operation in this area

and no longer has any work available.  

The Act expressly requires that all of its provisions be strictly interpreted, including

Ark. Code Ann. §11-9-522 (b) (2).  The evidence establishes that the claimant returned to

employment at the same wage, then was briefly employed at a lesser wage, and is

presently receiving greater wages than his average weekly wage at the time of his

employment related accident on November 14, 2006.  The fact that a claimant initially

returned to wages equal to his average weekly wage at the time of his compensable injury
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is not controlling on his entitlement, at the present time, to permanent partial disability

benefits for permanent functional disability.  Further, the fact that the claimant may have

earned less wages, in the past, is also of no consequence.  Under the express wording of

Ark. Code Ann. §11-9-522 (b) (2), it is the present time, i.e.  the time the determination is

made, that is controlling.  At the present time, the claimant is undisputedly earning more

than his average weekly wage on November 14, 2006.

After consideration of all the evidence presented, it is my opinion that the greater

weight of the credible evidence shows that, at the present time, the claimant is earning

wages greater than his average weekly wage at the time of his employment related

accident  and resulting compensable injury on November 14, 2006.  Therefore, pursuant

to the provisions of Ark. Code Ann. §11-9-522 (b) (2), he would not be entitled, at this

time, to an award of permanent partial disability for a permanent functional disability or

loss of wage earning capacity that would be in excess of the permanent partial disability

to which he is entitled for permanent physical impairment. 

In reaching the above decision, I am aware that the claimant may be working more

hours in his current job than he was working at the time of his injury, in order to make the

higher weekly wage.  However, in Ark. Code Ann. §11-9-522 (b) (2), the Legislature did

not see fit to limit its application to instances where a claimant made the same or greater

weekly wage for the same hourly work week.  To extend such a meaning to the clear

wording of this subsection would violate the legislative mandate of strict interpretation.  

    FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On November 14, 2006, the relationship of employee-

employer-carrier existed between the parties.
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3. On November 14, 2006, the claimant earned wages sufficient

to entitle him to weekly compensation benefits of $488.00 for

total disability and $366.00 for permanent partial disability.

4.  On November 14, 2006, the claimant sustained a

compensable injury to his lumbar spine in the form of a

complete tear or rupture of the annulus at the L5-S1 intra-

vertebral disc with an extrusion of external disc material and

resulting nerve root impingement on the thecal sac and left S1

nerve root.  There is no dispute, at the present time, over the

claimant’s entitlement to reasonably necessary medical

services for his compensable. Injury.

5. There is no dispute, at the present time, over the claimant’s

entitlement to temporary disability benefits.  

6. The claimant’s healing period ended on or before November

6, 2007.  

7. The respondents have accepted liability for and have paid

permanent partial disability benefits attributable to a

permanent physical impairment of 7% to the body as a whole.

8. The greater weight of the credible evidence establishes that

the claimant has experienced a permanent physical

impairment of 8% to the body as a whole, as a result of this

compensable injury of November 14, 2006, and the

subsequent surgery it required.
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9. The claimant is entitled to permanent partial disability benefits

for this degree or percentage of permanent physical

impairment.

10. At the present time, the claimant is not entitled to any award

for permanent partial disability from permanent functional

disability or loss of wage earning capacity pursuant to the

provisions of Ark. Code Ann .§11-9-522 (b) (2).  At the present

time, the claimant is earning wages in excess of his average

weekly wage at the time of the employment related accident

giving rise to his compensable injury.  

11. The respondents have controverted the claimant’s entitlement

to any permanent partial disability benefits in excess of 7% to

the body as a whole.  

12. The appropriate fee for the claimant’s attorney is the maximum

attorney’s fee on the additional 1% permanent partial disability

benefits herein awarded for permanent functional disability. 

ORDER

The respondents shall pay to the claimant permanent partial disability benefits

attributable solely upon the physical impairment, in the amount of 8% to the body as a

whole.  The respondents are entitled to a credit for the permanent partial disability benefits

previously paid.

The respondents shall pay to the claimant's attorney the maximum statutory

attorney's fee on the additional1% permanent partial disability awarded herein for

permanent physical impairment.  One half of said attorney's fee is the obligation of the

respondent s in addition to these benefits.  The remaining one half of said attorney's fee

to be withheld by the respondents from such benefits.
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For the reasons heretofore stated in this Opinion, the claimant’s request for

permanent partial disability benefits, attributable to permanent functional disability or loss

of wage earning capacity, must be and hereby is denied at the present time.

IT IS SO ORDERED.   

                                                                                      
                                       MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


