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STATEMENT OF THE CASE

A hearing was held in the above styled claim on December 14,

2009, in Springdale, Arkansas.  The deposition of Dr. Michael Green

was taken on December 4, 2009.  This deposition has been admitted

as Respondent’s Exhibit No. 3 to the hearing. The deposition of Dr.

Michael Morse was taken on August 25, 2008.  This deposition has

been admitted as Respondents’ Exhibit No. 4. The deposition of Dr.

Donald Yakel was taken on May 15, 2007.  This deposition has been

admitted as Respondent’s Exhibit No. 5.

A pre-hearing order was entered on September 14, 2009.  This

pre-hearing order set out the stipulations offered by the parties
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and outlined the issues to be litigated and resolved at the present

time.  A copy of this pre-hearing order was made Commission’s

Exhibit No. 1 to the hearing.

Prior to the commencement of the hearing, the parties

announced that they could clarify or limit the first issue (i.e.

the claimant’s entitlement to reasonably necessary medical

services) by identifying the specific medical providers of the

services in dispute.  The claimant’s attorney identified these

providers as the Northwest Medical Center, the Bates Medical

Center, Dr. M. L. Mehra, Dr. Kriegh Moulton, Dr. Ashir Wahab, Dr.

Donald Yakel, the Memorial Medical Center, Dr. William Forsyth, the

Carlinville Area Hospital, Dr. Phillip Bortmes, Dr. Thomas Moore,

Dr. Joseph Graham, St. John’s Regional Medical Center, and Dr.

Rafael Gaytan.  

The following stipulation was submitted by the parties and is

hereby accepted:

1. The Opinion of May 18, 2004 has become final and is res

judicata of all issues raised and addressed therein.

By agreement of the parties, the issues to be litigated and

resolved at the present time hearing were limited to the following:

1. The claimant’s entitlement to medical services for his

compensable injury.

2. The claimant’s entitlement to additional temporary total

disability from December 4, 2001 through August 1, 2008.

3. The claimant’s entitlement to permanent disability

benefits for both permanent physical impairment and
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permanent functional disability, including permanent

total disability.

4. Second Injury Fund liability.

5. The date of the end of the claimant’s healing period.

In regard to these issues, the claimant contends:
  
“The respondent was put on notice of the
claimant’s outstanding medical bills and liens
by letter on May 24, 2005, and was forwarded
additional letters on December 15, 2005,
February 22, 2006, July 3, 2006, and January
26, 2007.  Respondent’s counsel deposed the
claimant two times after the Opinion was
issued on May 18, 2004. They also deposed the
claimant’s treating cardiologist, Donald
Yakel, M.D. on May 15, 2007 in Springfield,
Illinois and Michael Morse, M.D. on August 25,
2008 in Fayetteville, Arkansas. The respondent
has yet to pay any outstanding medical bills,
subrogation liens, or attorney’s fees
associated with these bills, which the
claimant contends are reasonable, necessary,
and related to the compensable injury.

The claimant further contends that he is
permanently disabled due to the injury he
sustained on December 15, 2000.  He has
attempted to return to work on several
occasions, but has been unsuccessful in
sustaining employment. Dr. Morse issued a
report on August 1, 2008 which states: 

‘In terms of an impairment rating, based upon
the AMA’s Guidelines to the Evaluation of
Permanent Impairment, Fourth Edition, page
142, table 2, mental status impairments, I
would give him a 29% impairment rating as a
whole person based upon impairment requires
direction and supervision of daily living
activities. Table 3, the same page, I would
rate him as a 49% impairment to the whole
person based upon severe limitation impeding
useful action in almost all social and
interpersonal daily functions. Table 5 on page
143, impairments related to epilepsy seizure
and convulsive disorders, I would rate him as
29% based upon paroxysmal disorder that
interferes with some activities of daily
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living. Based upon the combined values chart
on page 322-324, the above values are combined
to give a 64% impairment to the total person.
In addition I would consider him 100% disabled
from any meaningful work activities in the
future...’”
 

In regard to these issues, respondent Commerce & Industry

Insurance Company contends:

“Respondent No. 1 has paid all appropriate TTD
benefits. The claimant is not permanently and
totally disabled as a result of his
compensable injury, and the compensable injury
is not the major cause of whatever disability
he may now have. The requirements of Ark. Code
Ann. §11-9-113 are not met with respect to the
claimant’s alleged cognitive and psychological
issues, and even if they were, the claimant
would only be entitled to twenty-six weeks of
disability benefits. There are no objective
and measurable findings to support the claim
of cognitive and psychological dysfunction
resulting from the compensable injury. To the
extent claimant may have such problems, they
result from non work related causes. Finally,
claimant is not entitled to medical benefits
past January 2001.”

In regard to these issues, the Second Injury Fund contends:

“The Second Injury Fund contends that claimant
is not entitled to permanent and total
disability or any disability in addition to
his anatomical rating. In the alternative, the
Fund states that there is no combination of
injuries sufficient to satisfy the
requirements of Mid State Construction
Company.”

In regard to these issues, the Death & Permanent Total 

Disability Fund contends:

“Pursuant to A.C.A. §11-9-525(b)(1) Second
Injury Fund liability must be determined prior
to consideration of the Death and Permanent
Total Disability Trust Fund liability. If the
Second Injury Fund is found to not have
liability and the claimant is found to be
permanently and totally disabled, the Trust
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Fund stands ready to commence weekly benefits
in compliance with A.C.A.§11-9-502. Therefore,
the Trust Fund has not controverted the
claimant’s entitlement to benefits.”

 DISCUSSION

I. ADDITIONAL MEDICAL SERVICES

The first issue to be addressed concerns the claimant’s

entitlement to additional reasonably necessary medical services for

his compensable coronary and cerebral injuries. The parties attempt

at simplification of this issue is of no benefit, whatsoever, as

apparently the claimant is seeking payment for every medical

service he received from almost every doctor whose reports are

contained in the record. The burden rests upon the claimant to

prove that these medical services constitute reasonably necessary

medical services under Ark. Code Ann. §11-9-508.

In order to represent a reasonably necessary medical service,

the service must be necessitated by or connected with the

compensable injury. Further, the particular medical service must

have a reasonable expectation of accomplishing its intended

beneficial purpose or goal, at the time the service was rendered.

However, it is not necessary that the service be shown to have

actually accomplished its intended purpose or goal.  

In the prior Opinion, the claimant was found to have sustained

a compensable cardiac injury and that this injury was in the form

of a myocardial infarction with resulting cardiac arrest and damage

to the inferior wall of the left ventricle and resulting episodes

of left ventricular fibrillation. The claimant was also found to

have sustained a compensable cerebral injury as a compensable



Fouts-F100372 -6-

consequence of his compensable cardiac event. This injury was in

the form of cerebral hypoxia or oxygen deprivation, which produced

some degree of brain damage manifested by complex partial seizures

and partial seizures with generalization.  

In the prior final Opinion, the treatment provided the

claimant for these specific injuries, by and at the direction of

the Magnolia Regional Health Center, Dr.  Margaret Ellis, Dr.

Michael Green, and Dr. David Davis have already been found to

represent reasonably necessary medical services under Ark. Code

Ann. §11-9-508.  Pursuant to the provisions of this subsection, the

respondents were previously held liable for the expense of these

services, subject to the Commission’s medical fee schedule.  This

would also include the EEG performed by Dr. Moon at the Northwest

Medical Center on February 26, 2001.  This test was performed at

the specific direction of Dr. Davis and was included in the finding

that the respondents were liable for all medical services provided

to the claimant for his cerebral difficulties by and at the

direction of Dr. Davis.  Clearly, this test was medically

appropriate for diagnosing the nature and extent of the claimant’s

cerebral injury.  

I would note that it is possible that all of these expenses

have already been paid, as a result of the previous Order.

However, if this is not the case, such expenses should be paid

immediately. Should the respondents fail to do so, they could be

subject to the 36 percent penalty provided by the Act, as well as

contempt proceedings.  
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In his attempt to clarify matters, the claimant’s attorney

mentions the Bates Medical Center as a provider of reasonably

necessary medical services. The medical record indicates that the

claimant received a number of services from Bates Medical Center

between March 29, 2001 and June 8, 2001.  Some of these medical

services are related to the claimant’s compensable injuries and

some are not.  

On June 29, 2001, the claimant was admitted to Bates Medical

Center by Dr. Stephen K. Morrison for an incarcerated umbilical

hernia.  During his examination of the claimant, Dr. Morrison also

noted a small incisional hernia that had apparently developed at

the site where Dr. Green had made an incision for the installation

of the claimant’s internal defibrillator. However, this defect

played no role in the claimant’s hospitalization of March 29, 2001,

nor did Dr. Morrison provide the claimant with any medical services

for this incisional hernia at that time.  The claimant has totally

failed to prove that his incarcerated umbilical hernia was in any

way related to a compensable injury from the employment-related

accident of December 15, 2000.  Thus, these medical services by Dr.

Morrison and the Bates Medical Center would not represent

reasonably necessary medical services, under Ark. Code Ann. §11-9-

508.

On April 23, 2001, the claimant was again seen by Dr. Morrison

at the Bates Medical Center.  This visit was necessitated by a

recurrence of the claimant’s umbilical hernia and a second repair

was performed. However, along with the second repair of the
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umbilical hernia, Dr. Morrison also repaired the small incisional

hernia resulting from the implantation of the claimant’s

defibrillator.  

This incisional hernia would be related and represent a

natural complication of the claimant’s compensable cardiac injury.

As a result, any treatment required for the repair of the

incisional hernia would also represent reasonably necessary medical

treatment, under Ark. Code Ann. §11-9-508.  The expense of this

treatment would be the liability of the respondents herein.

However, the respondents would only be liable for the actual

services provided to repair this incisional hernia and would not be

liable for any expense incurred for the second repair of the

umbilical cord.  

The remaining medical services, which are shown in the medical

record to have been provided by the Bates Medical Center, is a CT

scan of the claimant’s head that was performed on June 8, 2001.

This scan was performed at the request of Dr. Ellis.  The CT

report, itself, indicated that it was performed to investigate the

claimant’s ongoing convulsions or seizures.  Thus, this test was

clearly necessitated by the claimant’s compensable cerebral injury.

Such a test is widely accepted by the medical community as

reasonable and appropriate for determining the nature and extent of

cerebral injuries, such as that experienced by the claimant.

Therefore, I find that this test represents a reasonably necessary

medical service, under Ark. Code Ann. §11-9-508.  Pursuant to the



Fouts-F100372 -9-

provisions of this section, the respondents are liable for the

expense of this test, subject to the medical fee schedule.

The next identified physician, whose reports appear in the

medical record, is Dr. Kriegh Moulton.  In a report dated July 5,

2002, Dr. Moulton indicated that he had performed the periodic

required maintenance and monitoring of the ICD (the internal

cardiac  defibrillator), which was implanted by Dr. Green in 2001

for the claimant’s ventral fibrillations. Clearly, this medical

service was connected with the claimant’s compensable cardiac

injury. Such periodic monitoring and adjusting is a necessary

requirement to maintain the device in proper working order.

I find that  this medical service also represents a reasonably

necessary medical service, under Ark. Code Ann. §11-9-508.

Pursuant to the provisions of this section, the respondents are

liable for the expense of this service, subject to the medical fee

schedule.

The next physician identified is Dr. Ashir Wahab (a curious

selection by the claimant as his family physician, in light of the

subsequent statements by Dr. Morse). As the claimant’s family

physician, Dr. Wahab appears to have treated the claimant for a

vast number of maladies and conditions.  Some of the medical

services he provided the claimant would be connected with the

compensable injuries and some would not.  

On September 9, 2002, Dr. Wahab saw the claimant for what

appears to be an ear infection.  Obviously, this ear infection

would in no way be related to the accident of December 15, 2000.
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Thus, the services rendered the claimant on this visit would not

represent reasonably necessary medical services, under §11-9-508.

On February 13, 2003, Dr. Wahab saw the claimant for a panic

or anxiety attack and a cyst in the area of his groin. Neither of

these conditions have been proven by the greater weight of the

credible evidence to be in any way related to the claimant’s

compensable injuries or the employment-related accident of December

15, 2000. Therefore, the services provided by Dr. Wahab, on this

date, would not represent reasonably necessary medical services,

under §11-9-508.

On March 8, 2004, the claimant was again seen by Dr. Wahab.

This time the claimant’s difficulties involved his ongoing

hypertension.  The record reveals that the claimant has had ongoing

hypertension for a considerable number of years prior to his

employment-related accident and injuries. There is no evidence that

the claimant’s compensable injuries have had any effect on this

condition.  Thus, the evidence fails to show that medical services

for monitoring and treatment of the claimant’s ongoing

hypertension, which he received from Dr. Wahab on this date, was

necessitated by or connected with his compensable injuries.  Thus,

these medical services would not be reasonably necessary medical

services, under §11-9-508.

On March 22, 2004, the claimant again saw Dr. Wahab. On this

occasion his complaints involved left ear pain and drainage,

problems with his right first toe, and a problem with his left arm.

Again, none of these difficulties have been shown to be connected
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with the claimant’s compensable injuries. Any medical services

necessitated by these difficulties would not represent reasonably

necessary medical services, under §11-9-508.

The claimant was next seen by Dr. Wahab on November 1, 2004.

At that time, the claimant’s complaints involved edema to both

lower extremities and back pain going down his left leg.  The

claimant also mentioned that his defibrillator had gone off two

nights prior to the visit and that this woke him up.  However,

there is no indication that Dr. Wahab provided the claimant with

any treatment, on this visit, that was connected with the

claimant’s ICD. The claimant’s complaints of edema and back pain

with radiation into his left leg have not been shown to be related

to the claimant’s compensable injuries. Thus, the services provided

to the claimant for these difficulties, by Dr. Wahab, would not

represent reasonably necessary medical services, under §11-9-508.

     On November 3, 2004, the claimant returned to Dr. Wahab. At

that time, the claimant’s complaints were given as dizziness and

nausea.  The claimant also advised Dr. Wahab that he had fallen,

when he bent over.  Again, the evidence fails to  prove that these

complaints were, in any way, related to the compensable injuries.

Therefore, any services rendered him, on that date, would not

constitute reasonably necessary medical services, under §11-9-508.

The claimant next saw Dr. Wahab on March 8, 2005. At that

time, he was complaining of worsening back pain of one month’s

duration, head congestion, sore throat, nasal congestion, runny

nose, and cough. Clearly, none of these complaints have been shown
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to be  related to the claimant’s compensable injuries. Any services

rendered the claimant for these complaints would not constitute

reasonably necessary medical services, under §11-9-508. 

On March 21, 2005, the claimant returned to Dr. Wahab with

complaints of earache, and headache.  Again, these complaints would

be totally unrelated to the claimant’s compensable injuries and

would not be reasonably necessary medical services, under Ark. Code

Ann. §11-9-508.  

On August 2, 2005, the claimant saw Dr. Wahab for a follow up

on some type of previous laboratory studies and for  complaints of

heel pain for the previous three weeks. Again, there is no evidence

that these were in any way related to the claimant’s compensable

injuries.  Therefore, any services rendered the claimant on this

date would not represent reasonably necessary medical services,

under §11-9-508.

On December 22, 2005, the claimant was seen by Dr. Wahab for

the purpose of refilling the pain medication that had been

previously prescribed  for the claimant’s back complaints.  Again,

these services would not represent reasonably necessary medical

services for the claimant’s compensable injuries.

On December 3, 2006, the claimant was seen by Dr. Wahab for

complaints of a sore throat, earache, generalized body pain, and

cough.  Obviously, the expense of this visit would not represent

reasonably necessary medical services, under §11-9-508.

On March 29, 2006, the claimant was seen by Dr. Wahab for a

follow up review of previously performed laboratory studies and for
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complaints of some type of difficulties involving the back of the

claimant’s neck. Dr. Wahab also noted that the claimant’s father

had recently died. Again, these matters have not been shown to have

any relationship with the claimant’s compensable injuries.  The

services rendered by Dr. Wahab, on this date,  would not represent

reasonably necessary medical services, under §11-9-508.

On December 12, 2006, the claimant consulted Dr. Wahab for

difficulties involving his inability to lose weight.  Again, this

problem has not been proven to be related to the claimant’s

compensable injuries.  The services rendered the claimant by Dr.

Wahab on this date, would not represent reasonably necessary

medical services, under §11-9-508.  

On December 22, 2006, the claimant consulted Dr. Wahab about

surgical intervention to assist him in losing weight.  As no

relationship has been proven between the claimant’s need to lose

weight and his compensable injuries, this visit would also fail to

represent reasonably necessary medical services, under §11-9-508.

Apparently, the December 22, 2006 visit with Dr. Wahab was the

claimant’s final visit.  No further medical reports and records of

Dr. Wahab have been introduced.

The next provider to be addressed is Dr. M. L. Mehra, a

neurologist.  The claimant had been referred to Dr. Mehra by Dr.

Wahab for evaluation of syncopal type complaints.  Dr. Mehra

diagnosed the claimant as suffering from epileptic complex partial

seizures with generalization. In his report of August 31, 2001, Dr.

Mehra indicated that the Dilantin, which the claimant was taking,
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was an unusually small dosage and would not be sufficient to

control any seizures the claimant might be experiencing.  Dr.

Mehra’s diagnosis was supported by objectively demonstrated

abnormalities on an EEG study that was performed at Dr. Mehra’s

request at Doctor’s Hospital. Dr. Mehra discontinued the claimant’s

Dilantin, which had been prescribed by Dr. Davis, and started the

claimant on Neurotin.  

Curiously, the record fails to show any further follow up by

Dr. Mehra. However, I find that the medical services provided the

claimant by Dr. Mehra were necessitated by or connected with his

compensable cerebral injury specifically, his seizure disorder. I

further find that these medical services were medically appropriate

and had a reasonable expectation of accomplishing their intended

purpose of determining the nature and extent of the claimant’s

cerebral damage and providing appropriate treatment for this

damage. Therefore, the medical services provided by Dr. Mehra,

including the electroneurological testing, represent reasonably

necessary medical services for the claimant’s compensable cerebral

injury, under §11-9-508.  Thus, the respondents are liable for the

expense of these services, subject to the medical fee schedule.

The next physician to be addressed is Dr. Donald Yakel, a

cardiologist.  The claimant was apparently referred to Dr. Yakel by

Dr. Wahab for evaluation and treatment of all of the claimant’s

various cardiac conditions.  It is obvious that the claimant was

experiencing a number of significant cardiac and circulatory

difficulties of which his compensable cardiac injury was only a
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part.  The record reveals that the claimant has longstanding

history or non employment-related cardiac and circulatory

difficulties of an ongoing and progressive nature.  As noted by Dr.

Yakel, in his deposition, the majority of the claimant’s cardiac

and circulatory difficulties were not caused, aggravated, or

affected in any way by the claimant’s accident and injury of

December 15, 2000.  The mere fact that the claimant has experienced

a compensable cardiac injury does not automatically entitle him to

treatment for any or all of his subsequent cardiac difficulties.

He would only be entitled to treatment for those difficulties that

were related to or connected with his compensable cardiac injuries,

specifically, the damage to his left ventricle and resulting

propensity for ventricular fibrillations.

The initial report of Dr. Yakel is dated April 17, 2003. This

report records that, at that time, the claimant’s major complaint

was that his ICD had “fired off” a number of times, with the last

event occurring approximately a month and a half prior to this

visit.  Clearly the medical services provided to the claimant by

Dr. Yakel, in the form of an evaluation on April 17, 2003, was

necessitated by his compensable cardiac injury and was reasonable

and medically appropriate.  Thus, this evaluation would represent

reasonably necessary medical services for the claimant’s

compensable cardiac injury, and  the respondents would be liable

for the expense of this evaluation.

I would further note, that in his report of April 17, 2003,

Dr. Yakel indicated that an interrogation of the claimant’s ICD was
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reasonable and appropriate.  He also  started the claimant on beta

blocker therapy, which is medication to prevent cardiac

fibrillations. Both of these services would also be connected with

the claimant’s compensable cervical injury, would be medically

appropriate, and have a reasonable expectation of adequately

assessing the claimant’s episodes of cardiac fibrillation.

Therefore, these services would also represent reasonably necessary

medical services for the claimant’s compensable cardiac injury,

under §11-9-508. The expense of these services, subject to the

medical fee schedule, would be the obligation of the respondents

herein.

The medical record reveals that the claimant next underwent a

left heart catheterization and selective cardioangioplasty by Dr.

Yakel at Memorial Medical Center, on June 4, 2003. The evidence

shows that these procedures would all be necessitated by the

claimant’s non compensable ongoing arteriosclerotic heart disease,

rather than his compensable cardiac injury. Thus, these medical

services would not represent reasonably necessary medical services

under §11-9-508. The respondents would not be liable for the

expense of these services. 

On June 4, 2003, and echocardiogram was performed on the

claimant under the direction of Dr. Yakel at Memorial Medical

Center.  The purpose of this test was to determine the extent of

the damage to the claimant’s left ventricle and its functioning

capacity.  The claimant’s left ventricular damage, was at least, in

part, due to the left ventricular myocardial infarction which has
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been previously found to be the result of the employment–related

incident on December 15, 2000. As a result, this procedure is

related to the claimant’s compensable cardiac injury. Further, the

periodic administration of such a test is commonly recognized as

standard medical practice to monitor the continued overall

functioning ability of this damaged portion of the claimant’s

heart. Therefore, this test would represent a reasonably necessary

medical service, under §11-9-508. The expense of this test would be

the liability of the respondents, subject to the medical fee

schedule.  

On November 28, 2003, the claimant was seen at the Memorial

Medical Center for malfunction of his ICD and was admitted for

evaluation by Dr. Yakel. Apparently, this problem was corrected.

Obviously, as this ICD was necessitated by the claimant’s

compensable cardiac injury, its reasonable maintenance and service

would also be necessitated by the compensable injury.  Thus, these

services would represent reasonably necessary medical services for

the claimant’s compensable cardiac injury, under §11-9-508.

Liability for the expense of services would rest on the

respondents, subject to the medical fee schedule.

The claimant was seen by Dr. Yakel for follow up of this

malfunction on two separate office visits, one of which is dated

December 1, 2003 and the other has an illegible date.  Both of

these visits were medically appropriate and connected with the

malfunction of the claimant’s ICD, which in turn was necessitated

by or connected to the claimant’s compensable cardiac injury.
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Again, these services would represent reasonably necessary medical

services under §11-9-508, and the respondents would be liable for

the expense of these services.

The medical record shows that the claimant contacted Dr. Yakel

for refills of his various medications on December 19, 2003.  At

this point, I would address liability for the expense of the

medications prescribed by Dr. Yakel. Clearly, those directed toward

the prevention or control of the ventricular fibrillation or

assisting the function of the claimant’s left ventricle would be

necessitated by or connected with the claimant’s compensable

cardiac injury. Other medications that are intended to control the

claimant’s blood pressure or prevent his ongoing atherosclerosis

would not be related to the claimant’s compensable cardiac injury.

Only those medications necessitated by or connected with the

claimant’s cardiac injury would be “reasonably necessary” and the

liability of the respondents herein.

On February 19, 2004, the claimant apparently called Dr.

Yakel’s office with some type of complaints.  Although somewhat

illegible, these complaints  appear to involve back pain.  On March

2, 2004, the claimant was seen for renal or kidney problems.  On

that date, the claimant was also seen for increased hypertension,

shortness of breath, and retention of fluids.  From Dr. Yakel’s

deposition, it would appear that none of these complaints were

related to the claimant’s compensable cardiac injury.  Therefore,

any medical services provided, at the time of these visits, would
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not represent reasonably necessary medical services under §11-9-508.

Shortly following these visits, the claimant underwent, at Dr.

Yakel’s request, a renal arterial Doppler ultrasound which revealed

the presence of bilateral renal artery stenosis.  Again, the

complaints necessitating this test and the condition that this test

revealed would in no way be related to or causally connected with

the claimant’s compensable cardiac injury.  Thus, these services

would not represent reasonably necessary medical services under

§11-9-508. The same is true for the claimant’s follow up visit with

Dr. Yakel to review the ultrasound on April 7, 2004, and the

subsequent renal angiogram, which was apparently performed  by Dr.

Yakel at Memorial Medical Center on April 14, 2004.  

It also appears that on April 14, 2004, Dr. Yakel performed a

heart catheterization and angioplasty at Memorial Medical Center.

Clearly, this procedure was necessitated by the claimant’s ongoing

progressive atherosclerosis and coronary artery disease. As

indicated by Dr. Yakel, in his deposition, these conditions were in

no way related to or affected by the claimant’s compensable cardiac

injury. Thus, these services would not represent a reasonably

necessary medical service for this compensable injury, under §11-9-

508.

On December 20, 2004, the claimant presented at the emergency

room of Memorial Medical Center and was subsequently seen by Dr.

Yakel. The claimant’s complaints, at that time, involved an abrupt

onset of substernal chest pain.  After evaluation and testing, it

was concluded that this was an anxiety attack without any organic
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basis. The evidence fails to show that the psychosomatic

difficulties, which necessitated these services, were connected

with or related to the claimant’s compensable cardiac injury. Thus,

these medical services would not represent reasonably necessary

medical services, under §11-9-508.

On January 18, 2005, the claimant again saw Dr. Yakel for

follow up visit from his hospitalization, as the result of his

anxiety attack. Dr. Yakel indicated that the claimant had again

started seeing his psychiatrist and that his symptoms had greatly

improved with the medication the psychiatrist had prescribed.  The

evidence fails to show that this visit or the services provided by

Dr. Yakel, at that time, were necessitated by or connected with the

claimant’s compensable cardiac injury. Thus, these services would

not represent reasonably necessary medical services, under §11-9-

508. 

On September 6, 2005, the claimant underwent a surgical

replacement of his automatic implantable cardiovascular

defibrillator (ICD) by Dr. Yakel. This procedure was apparently

performed at the Memorial Medical Center. The replacement of the

claimant’s ICD was necessitated by the fact that the initial ICD,

which had been implanted by Dr. Green, had simply reached the end

of its useful life.  Clearly, the replacement of a device,

indefinitely or permanently required by the compensable cardiac

injury would represent reasonably necessary medical services under

§11-9-508.  The respondents would be liable for the expense of

these services, subject to the medical fee schedule.  
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On October 6, 2005, and December 9, 2005, the claimant was

seen by Dr. Yakel for follow up and calibration of his new ICD.

These services would also be reasonably necessary medical services

for the claimant’s compensable cardiac injury, under §11-9-508. The

respondents would also be liable for the expense of these services.

On April 3, 2006, the claimant was seen by Dr. Yakel for what

would appear to be a routine periodic evaluation of the claimant’s

current cardiac status. This appears to be simply for a recheck of

his cardiac status and to make sure that the new ICD was continuing

to function property.  Therefore, I find that this medical service

was necessitated by or connected with the claimant’s compensable

cardiac injury and was medically appropriate and reasonable. Thus,

this service represents a reasonably necessary medical service

under Ark. Code Ann. §11-9-508. The respondents would be liable for

the expense of this visit.         

   On October 4, 2006, the claimant consulted Dr. Yakel for

clearance of bariatric surgery to assist him in weight loss. The

evidence fails to show that this visit was in any way connected

with or necessitated by the claimant’s compensable cardiac injury.

Thus, this visit would not represent a reasonably necessary medical

expense, under §11-9-508.  

On November 10, 2006, the claimant was seen by Dr. Yakel for

a further follow up visit to assess the functioning of his ICD.

Again, I find that this service represents a reasonably necessary

medical service under §11-9-508.  The respondents are liable for

the expense of this visit. 
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The claimant was then seen by Dr. Yakel on March 21, 2007, for

routine follow up for monitoring of his coronary artery disease. At

that time, he had no specific cardiac complaints. During this visit

Dr. Yakel indicated that the claimant was due for a periodic

routine nuclear stress test.  The evidence fails to show that this

routine follow up visit was necessitated by or connected with the

claimant’s compensable cardiac injury. Thus, these services would

not represent reasonably necessary medical services, under §11-9-

508.

On March 28, 2007, the nuclear stress test, which had been

ordered by Dr. Yakel, was performed.  This test is intended to

monitor the overall functioning ability of the claimant’s heart,

including the damage to the claimant’s left ventricle, caused by

the compensable injury. Such regular periodic testing is standard

medical practice in cases where there is such permanent damage.

Thus, this test would represent reasonably necessary medical

services or the claimant’s compensable cardiac injury, and the

expense of this testing would be the liability of the respondents.

On April 9, 2007, the claimant was seen by Dr. Yakel for

review of this nuclear stress test.  At that time, a review of the

claimant’s medications was also conducted, including those for

prevention of ventricular fibrillation and to assist the function

of the damaged left ventricle.  As a result, I find that this visit

was necessitated by or connected with the claimant’s compensable

cardiac injury and represents a reasonably necessary medical

service for this injury, under §11-9-508.  Thus, the respondents
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are liable for the expense of this visit, subject to the medical

fee schedule.  

On April 23, 2007, the claimant underwent a heart

catheterization and selective angioplasty by Dr. Yakel. However,

this procedure was necessitated by and directed toward treatment of

the claimant’s ongoing coronary artery disease, rather than any

damage from his compensable cardiac injury.  Therefore, I find that

these medical services do not represent reasonably necessary

medical services, under §11-9-508.

On May 1, 2008, the claimant was seen at Dr. Yakel’s office

for a periodic check up of the claimant’s ICD.  I find this service

to be reasonable and necessary for the claimant’s compensable

cardiac injury. Pursuant to §11-9-508, the respondents are liable

for the expense of this visit, subject to the medical fee schedule.

The claimant was next seen by Dr. Yakel on May 7, 2007.  The

purpose of this visit was to follow up from the previous

angioplasty.  Again, I find that the greater weight of the evidence

fails to show that the medical services provided, at the time of

this visit, were necessitated by or connected with the claimant’s

compensable cardiac injury. Thus, this service would not represent

a reasonably necessary medical service, under §11-9-508. 

On September 26, 2007, the claimant was seen for a six month

check up. At that time, he was again noted to have elevated blood

pressure.  Again, the evidence fails to show that this visit was

necessitated by or connected with the claimant’s compensable
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cardiac injury.  Thus, this visit would not represent a reasonably

necessary medical service, under §11-9-508. 

 On November 6, 2007, the claimant was seen by Dr. Yakel for

a check up of the status of his ICD. Clearly, this medical service

would be medically appropriate and related to or necessitated by

the claimant’s compensable cardiac injury.  Thus, this visit would

represent reasonably necessary medical services under §11-9-508.

The respondents are liable for the expense of these services,

subject to the medical fee schedule.

 On November 15, 2007, the claimant underwent a renal artery

scan at the direction of Dr. Yakel.  This scan was obviously for

the arterial blockage noted in the claimant’s renal arteries.

Clearly, this blockage has not been shown to be, in no way, related

to the claimant’s compensable cardiac injury.  This test would not

constitute a reasonably necessary medical expense, under §11-9-508.

The same would be true for the scheduled follow up visit with Dr.

Yakel for discussion of the results of this renal artery ultrasound

that occurred on November 21, 2007.  

On December 12, 2007, a popliteal artery duplex ultrascan was

performed on the claimant, at the request of Dr. Yakel. The purpose

of this test was to determine if there was any blockage or aneurism

involving the claimant’s popliteal arteries. Clearly, such

condition or defect has not been proven to be, in any way,

connected with the claimant’s compensable cardiac injury.  This

test would not represent a reasonably necessary medical service for

the claimant’s compensable injury.  The same is true for the
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scheduled follow up visit for discussion of the results of this

test that took place on the same date.  

On March 14, 2008, a routine six month check up of the

claimant’s ICD was performed by Dr. Yakel. Clearly, this periodic

check up or monitoring of this device continued to remain a

reasonably necessary medical service for the claimant’s compensable

cardiac injury, under §11-9-508. The expense of this service

continues to be the liability of the respondents.

Although it is somewhat out of chronological order, I would

next address the medical services provided the claimant by a Dr.

Scott Boston.  These services were provided at the emergency room

of the Memorial Medical Center, on November 11, 2004.  At that

time, the claimant was seen for complaints of nausea and vomiting,

which the claimant indicated  may have been the result of eating

“bad beans and jalapeno peppers”. Apparently, these complaints

somehow led to a CT of the claimant’s abdomen and pelvis. This in

turn revealed the presence of an aneurism of the abdominal aorta,

blockage throughout the abdominal aorta and common iliac arteries,

pleural thickening and calcific plaque in the left lower thorax,

and a right renal cortical cyst.  Neither the complaints that

occasioned this visit nor any of the abnormalities discovered have,

in any way, been shown to be related to the claimant’s compensable

injuries.  Thus, the medical services provided, at that time, would

not represent reasonably necessary medical services under §11-9-

508.
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The next medical provider identified by the claimant is the

Carlinville Area Hospital. The only record from this facility is

found on page 108 of Respondents’ Exhibit No. 1.  This report

indicates that the claimant was seen at the facility on October 27,

2006.  This report relates that the claimant was complaining of an

ankle problem that occurred, when the claimant tripped. The

evidence fails to show that the reported complaints, which were

evaluated and treated were in any way connected with the claimant’s

compensable injuries.  Thus, the services provided by this facility

would not represent reasonably necessary medical services under

§11-9-508.    

The next medical provider identified is Dr. Phillip Bortmes.

Dr. Bortmes appears to be a general practitioner and succeeded Dr.

Wahab as the claimant’s family doctor. The claimant appears to have

first seen Dr. Bortmes on June 30, 2008.  At that time, the

claimant consulted the good doctor for difficulties with his right

knee, which reportedly occurred when he was carrying a box

upstairs, turned or twisted his knee, and his knee popped.

Clearly, this visit would have absolutely nothing to do with the

claimant’s compensable injuries. Thus, any medical services

provided the claimant, at that time, would not represent reasonably

necessary medical services under §11–9-508.

 On July 31, 2008, the claimant was seen by Dr. Bortmes for

routine evaluation of the claimant’s ongoing hypertension (HTN),

coronary artery disease (CAD), and Grade II diabetes mellitus (DM

II).  The evidence fails to show that any of these conditions were
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related to the claimant’s compensable injuries.  Thus, the services

provided for these difficulties, on this visit, would not

constitute reasonably necessary medical expenses, under §11-9-508.

On August 20, 2008, the claimant consulted Dr. Bortmes for

difficulties involving his left leg.  Again, these complaints and

resulting medical services provided have not been shown to be

related to the claimant’s compensable injuries.  Thus, these

services would not represent reasonably necessary medical services,

under §11-9-508.

On September 4, 2008, the claimant saw Dr.  Bortmes for follow

up of “gout” that involved his lower extremity, his continuing

hypertension, his diabetes mellitus, and his ongoing coronary

artery disease.  Again, none of these conditions have been shown to

be connected with the claimant’s compensable injuries.  Any medical

treatment they these conditions may have required would not

represent reasonably necessary medical services, under §11-9-508.

On October 10, 2008, the claimant was seen by Dr. Bortmes for

complaints of a frontal headache and head congestion with a runny

nose. Again, this visit would not be related to the claimant’s

compensable injuries, and any medical services provided would not

constitute reasonably necessary medical services, under §11-9-508.

On October 16, 2008, the claimant consulted Dr. Bortmes for

“skin tags”. There is no doubt that this condition would be in no

way related to the claimant’s compensable injuries.  This visit

would clearly not constitute a reasonably necessary medical

service, under §11-9-508.
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On October 23, 2008, the claimant saw Dr. Bortmes for an

episode of his apparently frequent ear infections. As in the past,

these difficulties and their need for medical treatment have not

been shown to have any relationship with the claimant’s compensable

injuries.  Any services provided for these conditions would not

constitute reasonably necessary medical services, under §11-9-508.

On October 24, 2008 the claimant saw Dr.  Bortmes for a knot

under his right arm. Again, this condition would also appear

totally unrelated to the claimant’s compensable injuries.  Any

medical services this condition required would not represent

reasonably necessary medical services, under §11-9-508.

On December 5, 2008, the claimant was seen by Dr. Bortmes for

follow up of his diabetes, coronary artery disease, hypertension,

cardiomyopathy, gastric reflux (GERD), and congestive heart

failure.  Dr. Bortmes also noted that a recent study by Dr. Moore

had shown an occlusion of the claimant’s right carotid artery. He

further noted complaints of toe pain, difficulty sleeping, and the

observation of swelling in both of the claimant’s ankles. The

evidence fails to show that any of these conditions are related to

the claimant’s compensable cardiac injury. Thus, this visit would

not constitute reasonably necessary medical services, under §11-9-

508.

On January 5, 2009, the claimant returned to Dr. Bortmes for

follow up of his diabetes, coronary artery disease, hypertension,

and cardiomyopathy.  Again, none of these conditions have been

shown to be related to the claimant’s compensable injuries from the
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accident of December 15, 2000. Thus, any medical services provided,

on this date, would also not represent reasonably necessary medical

services, under §11-9-508.  

The claimant’s next visit with Dr.  Bortmes was on February 2,

2009.  At that time, the claimant was complaining of difficulties

with his back and right leg.  Again, this visit appears to be

totally unrelated to  the claimant’s compensable injuries and would

not represent a reasonably necessary medical service, under §11-9-

508.

On February 25, 2009, the claimant was seen by Dr. Bortmes for

nasal congestion and a cough. The claimant also expressed the

desire to quit smoking.  There is no evidence that these

difficulties or the treatment provided on this date, was in any way

necessitated by or related to the claimant’s compensable injuries.

Thus, this visit would not represent reasonably necessary medical

services for these injuries, under §11-9-508.

On May 13, 2009, the claimant was seen by Dr. Bortmes for

complaints with his right big toe.  Again, there is no relationship

shown between this complaint and the claimant’s compensable

injuries.  The medical services connected with this complaint would

not represent a reasonably necessary medical services, under §11-9-

508.

On June 4, 2009, the claimant saw Dr. Bortmes for anxiety

complaints and was also experiencing sinus and respiratory

difficulties. In this report, Dr. Bortmes recorded that the

claimant had experienced anxiety, after his ICD went off two weeks
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prior. He further indicated that the claimant was seeking

medication for depression.  It would appear that, at least in part,

this visit was necessitated by his ventricular fibrillation, which

is causally related to the compensable cardiac injury. Thus, this

evaluation would represent a reasonably necessary medical service

under §11-9-508. Pursuant to the provisions of this section, the

respondents would be liable for the expense of this visit, subject

to the medical fee schedule.

On July 7, 2009, the claimant saw Dr. Bortmes for his

continuing problem of skin tags.  As previously indicated, this

condition would be unrelated to the claimant’s compensable

injuries. As a result, any medical services for this condition

would not represent reasonably necessary medical services, under

§11-9-508.

On July 16, 2009, the claimant consulted Dr. Bortmes for pain,

redness, and swelling in his left eye. The evidence fails to show

that these difficulties are in any way related to the claimant’s

compensable injuries. Thus, medical services for these difficulties

would not represent reasonably necessary medical services, under

§11-9-508.

On August 18, 2009, the claimant was seen by Dr. Bortmes for

general complaints of fatigue.  The evidence fails to show that

these complaints were related to the claimant’s compensable

injuries. Thus, medical services for these complaints would not

represent reasonably necessary medical services, under §11-9-508.
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On September 20, 2009, the claimant returned to Dr. Bortmes

with complaints of lumbar back pain that was associated with a

headache.  Again, these complaints are not shown to be related to

the claimant’s compensable injuries. Any treatment that these

complaints might have required would not represent reasonably

necessary medical services, under §11-9-508.

 On September 9, 2009, the claimant returned to Dr. Bortmes

with generalized joint pain and apparently contact dermatitis. The

complaints for which the claimant received treatment on that date

are unrelated to his compensable injuries and would not constitute

reasonably necessary medical services, under §11-9-508.

On September 17, 2009, the claimant was seen by Dr.  Bortmes

for fluid retention and swelling. Again, these complaints have not

been shown to be related to the claimant’s compensable injuries.

Any medical services that these complaints required would not

represent reasonably necessary medical services, under §11-9-508.

The next medical provider identified by the claimant is Dr.

Thomas Moore.  Dr. Moore is a cardiologist and succeeded Dr. Yakel

as the claimant’s regular cardiologist.  

The claimant apparently first saw Dr. Moore on July 21, 2005.

Curiously, a medical questionnaire, which appears to have been

completed by the claimant on that date, indicated that the claimant

had no history of high blood pressure, seizures, black outs,

fainting, or shortness of breath.  On July 21, 2008, Dr. Moore

performed an initial evaluation of the claimant’s extensive

cardiovascular difficulties, including those resulting from the
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claimant’s compensable cardiac injury of December 15, 2000. Dr.

Moore noted a history that the claimant had required the surgical

implantation of an ICD and further required medication to control

his ventricular fibrillation or tachycardia. However, Dr. Moore

also note that the claimant had not had a recurrence of his

ventricular fibrillation in the last year or two and was clinically

stable in regard to these conditions.

At that time,  Dr. Moore recommended testing, in the form of

an ultrasound of the abdominal aorta to evaluate the claimant’s

previous demonstrated aortic aneurism.  From the record, it appears

that the testing requested by Dr. Moore was not necessitated by or

connected with the claimant’s compensable cardiac injury. 

However, Dr. Moore did evaluate the claimant for his ICD,

ventricular fibrillations, and damage to his left ventricle with

loss of function from his compensable infarct, during the July 21,

2008 visit.  Thus, this visit was, at least in part, necessitated

by or connected with the claimant’s compensable cardiac injury and

was “reasonable”, in light of the claimant’s change of his

residence and the need to have a “regular” cardiac specialist to

monitor his permanent compensable cardiac injury, as well as his

other extensive cardiac difficulties and defects. Thus, this

initial visit and evaluation, itself, would represent a reasonably

necessary medical service for the claimant’s compensable cardiac

injury, under §11-9-508. Pursuant to the provisions of this

subsection, the respondents will be liable for the expense of this

visit and evaluation, subject to the medical fee schedule.
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On July 21, 2008, Dr. Moore also performed an echocardiogram.

Although Dr. Moore, in his actual echocardiogram report, stated

that this test was indicated for the claimant’s non compensable

coronary artery disease, this test also allowed Dr. Moore to

evaluate the current level of function of the claimant’s left

ventricle, which had been damaged by the compensable cardiac event.

Thus, this test was a reasonable and necessary part of Dr. Moore’s

evaluation of the claimant’s current overall cardiac status, which

included the claimant’s compensable cardiac injury.  As a result,

this test also represents a reasonably necessary medical service

for this compensable injury. Pursuant to §11-9-508, the respondents

would be liable for the expense of this test, subject to the

medical fee schedule.

On August 25, 2008, the claimant was again seen for a periodic

check up of his general cardiac status by Dr. Moore. At that time,

Dr. Moore noted that examination of the claimant’s ICD revealed

that it had not discharged.  Dr. Moore also reviewed the claimant’s

various medications, including those intended to prevent stress on

his damaged left ventricle and to prevent ventricular fibrillation.

Thus, this evaluation was, at least in part, necessitated by a

reasonable customary medical practice for the claimant’s

compensable cardiac injury.  Thus, this visit would represent a

reasonably necessary medical service for the claimant’s compensable

cardiac injury, under §11-9-508.  Pursuant to the provisions of

this subsection, the respondents would be liable for the expense of

this periodic check up visit. 
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However, at the time of this visit, Dr. Moore again mentioned

the ordering of the ultrasound to investigate any change in the

claimant’s aneurism of his abdominal aorta and blockage of his

renal arteries. As previously noted, this test would not be

necessitated by or related to the claimant’s compensable cardiac

injury and would not represent a reasonably necessary medical

service for such injuries, under §11-9-508.

On December 1, 2008, the claimant was seen by Dr. Moore. At

the time of this visit, tests were run on the claimant’s carotid

arteries, which showed a total occlusion of the right and

moderately severe stenosis or blockage of the left. Clearly, this

testing of the claimant’s carotid arteries and the defects that it

revealed would be the result of the claimant’s ongoing

atherosclerosis and would not be related to the claimant’s

compensable cardiac injury.  In fact, the greater weight of the

evidence presented fails to establish that the claimant’s visit

with Dr. Moore on December 1, 2008, was, in any way, necessitated

by or connected with his compensable cardiac injury.  Thus, all of

the services provided to the claimant, on that date, by Dr. Moore

would not represent reasonably necessary medical services, under

§11-9-508.

 On December 3, 2008, the claimant was given a series of

generalized cardiac tests by Dr. James O. Hoff, of St. John’s

Regional Medical Center, at the request of Dr. Moore. These tests

were intended to ascertain the overall functioning ability of the

claimant’s heart and, in particular, the functioning of the damaged
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left ventricle.  This damage occurred in the compensable injury of

December 15, 2000.  Thus, it would appear that this test was again,

at least in part, necessitated by or connected with the claimant’s

compensable cardiac injury.  Clearly, periodic monitoring of the

function of the claimant’s left ventricle would be reasonable and

commonly accepted medical practice.  Thus, the December 3, 2008

test which was performed by Dr. Hoff, represents a reasonably

necessary medical service for the claimant’s compensable cardiac

injury, under §11-9-508.  The respondents would be liable for the

expense of this test, subject to the medical fee schedule.  

On December 23, 2008, the claimant was seen by Dr. Joseph

Graham, also at the request of Dr. Moore.  As stated by Dr. Moore

in his report of December 1, 2008, the purpose of this evaluation

by Dr. Graham was for testing and evaluation of the claimant’s

carotid and peripheral vascular disease, the blockage in his renal

arteries, and his abdominal aortic aneurism. On December 23, 2008,

Dr. Graham performed an ultrasound of the claimant’s abdomen to

evaluate the infrarenal aortic aneurism and renal arteries. On

December 26, 2008, Dr. Graham performed a CT angiogram of the

claimant’s aorta, his iliac arteries, his femoral arteries, his

hypogastric arteries, and his femoral popliteal-tibial arteries.

Apparently, it appears from the rather confusing records which have

been introduced into evidence, that in early 2009, Dr. Graham may

have made an attempt to surgically repair the defects involving the

claimant’s aorta, renal arteries, and other peripheral arteries in

the claimant’s lower extremities. 
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As previously stated, the aortic aneurism, blockage of the

claimant’s renal arteries, blockage in the arteries of his lower

extremities, and blockage of his carotid arteries, have not been

shown to be, in any way, related to the claimant’s compensable

injuries of December 15, 2000.  Thus, any medical services provided

the claimant for these non compensable conditions would not

constitute reasonably necessary medical services, under §11-9-508.

This includes all of the medical services provided to the claimant

by and at the direction of Dr. Joseph Graham, including those

provided at St. John’s Regional Medical Center.  

The claimant was also seen by Dr. Rafael Gaytan, at the

request of Dr. Moore. Dr. Gaytan is apparently a cardiologist and

an associate of Dr. Moore.  Dr. Gaytan saw the claimant on May 27,

2009.  The events that precipitated this visit with Dr. Gaytan was

an episode of ventricular fibrillation that was stabilized by the

claimant’s ICD.  Dr. Gaytan “interrogated” the ICD, which revealed

two recent discharges. The first of these was on May 1, 2009 and

the second on May 18, 2009.  As a result of these two episodes, Dr.

Gaytan altered the claimant’s medication, which was intended to

prevent the ventricular fibrillations (i.e. the Metoprolol and

Amiodarone). Clearly, the medical services of Dr. Gaytan were

necessitated by or connected with the claimant’s compensable

cardiac injury. These services were also clearly medically

appropriate for this injury. Thus, the medical services provided

the claimant by and at the direction of Dr. Gaytan, on May 27,

2009, represent reasonably necessary medical services, under §11-9-
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508.  The respondents are liable for the expense of these services,

subject to the medical fee schedule. 

On June 8, 2009, the claimant was again seen by Dr. Moore.

The clear purpose of this visit was to follow up on the claimant’s

previous episodes of ventricular fibrillation and the change in

medication. Thus, this visit would be medically appropriate for and

necessitated by the claimant’s compensable cardiac injury.  As a

result, this visit would represent a reasonably necessary medical

service, under §11-9-508, and the respondents would be liable for

the expense of this visit.  

The claimant was next seen by Dr. Moore on August 3, 2009.

This was a regular periodic follow up visit in regard to the

claimant’s overall cardiac status. However, it is apparent that the

primary purpose of this visit was to further monitor the claimant’s

previous episode of ventricular fibrillations and to check for any

changes in his condition due to the alteration of his medication

for the ventricular fibrillations. Thus, this visit would also be

necessitated by or connected with the claimant’s compensable

cardiac injury and was reasonable and  medically appropriate. This

visit would represent a reasonably necessary medical service for

the claimant’s compensable cardiac injury, under §11-9-508. The

expense of this visit would be the liability of the respondents,

subject to the medical fee schedule.

The compensable injury of December 15, 2000, unquestionably

resulted in permanent damage to the claimant’s heart.  This damage

has affected the functioning of the claimant’s left ventricle and
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has caused him to experience ventricular fibrillation. In order to

assist in maintaining the level of function remaining of the

claimant’s left ventricle and to control the claimant’s ventricular

fibrillation, he will require the indefinite and likely permanent

use of an ICD and oral medication. Both of these will necessitate

the services of a cardiologist. The claimant’s extensive and

progressive non compensable coronary and circulatory difficulties

will also unquestionably require the continued services of a

cardiologist. The former medical services would represent

reasonably necessary medical services for the claimant’s

compensable cardiac injury and the latter would not.  Although it

is not easy to separate the two, it is far from impossible.  I

would strongly encourage the parties to examine future medical

services by using these perimeters. I would also strongly suggest

that, if the parties cannot agree on whether a particular medical

service meets these criteria, that they not wait six years to

adjudicate the matter.

The final medical provider, which the claimant has identified,

is Dr. William Forsyth. Dr. Forsyth is apparently a psychiatrist.

The records, identified as Dr. Forsyth that have been introduced

are dated August 12, 2003, May 3, 2004, June 14, 2004, January 8,

2007, and March 11, 2008.  However, only the records of May 3, 2004

and June 14, 2004, appear to have been made by Dr. Forsyth.  The

other records were authored by other members of the Killian and

Associates Group.
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  At the time of the claimant’s first visit with Dr. Forsyth,

he had just undergone an angioplasty for his extensive coronary

artery disease by Dr. Yakel. Dr. Forsyth’s initial note indicated

that the claimant had been referred for a psychiatric/psychological

evaluation by his treating physicians, because they felt that the

claimant was “tense”. Curiously, Dr. Forsyth makes no mention of

the claimant’s previous evaluation by Dr. Killian for similar

complaints, on August 12, 2003. Dr. Forsyth further noted that the

claimant was currently working, but was retiring in three weeks. In

his note of June 14, 2004, Dr. Forsyth diagnosed the claimant’s

difficulties as mild panic attacks and mild to moderate anhedonia.

However, he in no way indicated that either of these conditions was

causally related to the claimant’s compensable injuries of December

15, 2000. Neither had Dr. Killian, when he evaluated the claimant.

The records dated January 8, 2007 and March 11, 2008, by an

unidentifiable member of Killian and Associates, also fails to

attribute any of the claimant’s psychiatric or psychological

difficulties to the compensable injuries.

I am aware that Dr. Morse has given the opinion that the

claimant is experiencing psychological difficulties, in the form of

post-traumatic stress syndrome, which Dr. Morse attributed to the

compensable injuries. However, Dr. Morse is a neurologist. As he

recognized in his deposition, he should stick to his area of

expertise and  defer to a psychiatrist or psychologist in the

diagnosis of psychiatric or psychological injuries or disorders.
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 I find the basis for his diagnosis of PTSD to be somewhat

ludicrous. His opinion appears to be based in large portion on the

claimant’s self-reported aversion to foreign doctors and midgets or

short people that reportedly began shortly after the compensable

injuries. Curiously, the record reveals that the claimant selected

as his family physician, a Dr. Ashir Wahab, which would seem to

contradict this history.  

More importantly, it must be noted that, as early as August

12, 2003, the claimant underwent a thorough psychiatric evaluation

by Dr. M. Killian, a psychiatrist, on August 12, 2003.  In this

initial evaluation the claimant gave a history of experiencing

panic attacks beginning only two to three months prior to the

evaluation.  This would have been at approximately the same time as

the claimant underwent an extensive series of coronary

angioplasties for the claimant’s non compensable coronary artery

disease by Dr. Yakel.  The claimant also gave a history of trying

medications for depression for ten years.  Dr. Killian diagnosed

the claimant as suffering panic attacks with a possible bipolar

disorder and anti-social personality disorder.  Neither Dr.

Killian, Dr. Forsyth, or any other psychiatric or psychological

expert have found the claimant to be suffering from post-traumatic

stress disorder or any psychiatric or psychological disorder that

would be causally related to the compensable injuries.

The opinions of these experts is entitled to the greater

weight and credit.  Thus, I find that the claimant has failed to

prove that any medical services provided him by Dr. Forsyth or the
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Killian and  Associates Group would represent reasonably necessary

medical services for his compensable injuries, under §11-9-508.

The employment-related accident of December 15, 2007, clearly

caused an injury to the claimant’s brain, which resulted in

episodes of partial complex seizures. However, the medical evidence

fails to show that the claimant has required or even sought any

medical services for seizures since he was last seen by Dr. Mehra,

on September 7, 2001.  In fact, he has not requested any additional

medical services for his seizure disorder at the present time. I

only mention this matter because Dr. Morse stated in his deposition

that it might be advisable for the claimant to be evaluated by an

“American” neurologist.

I would note that Dr. Morse erroneously stated that the

claimant had never been diagnosed or treated for partial complex

seizures.  However, this was exactly the type of seizures that had

been diagnosed by Dr. Mehra in 2001, and for which he provided the

claimant with medication, which appeared to have been controlling

these seizures.  

I find it difficult to believe that the claimant could have

been experiencing 7 to 8 partial seizures a week, since he last saw

Dr. Mehra in 2001, and yet sought no further medical treatment for

this condition or even complained of this condition to his numerous

physicians, until he saw Dr. Morse.  If he is experiencing any

further seizures, a neurological evaluation of this would be

reasonably necessary.  However, as the  claimant does not appear to

be requesting any further neurological services, at the present
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time, no ruling will be made on his entitlement to additional

medical services for his seizure disorder.

II. HEALING PERIOD AND ADDITIONAL TEMPORARY TOTAL DISABILITY

BENEFITS

The issue of the duration of the healing period and the

claimant’s entitlement to additional temporary total disability

benefits are inter-related. The claimant was previously awarded

temporary total disability benefits through, at least December 3,

2001. In order to be entitled to the additional temporary total

disability benefits that he now seeks, the claimant must prove that

he has continued within his healing period from the effects of his

compensable injuries from December 4, 2001 through August 1, 2008.

The duration of the healing period is primarily a medical

question.  Thus, the resolution of this issue rests in large part

on the medical presented.  Applicable case law provides that the

healing period continues until the actual damage caused by the

compensable injury has resolved, or at least stabilized, at a level

where nothing further in the way of time or medical treatment

offers a reasonable expectation of improvement. The mere

continuation of the need for medical services, is not, in and of

itself, a sufficient basis to extend the healing period. Medical

services to maintain the level of healing achieved to merely

monitor the status of the injury, or to only temporarily alleviate

or reduce chronic symptoms may be reasonably necessary long after

the actual healing period has ended. 
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In his deposition, Dr. Green expressed the expert medical

opinion that the claimant would have reached the end of his healing

period from his compensable cardiac injury by January 31st of 2001

(D.12).  In his deposition, Dr. Morse stated the opinion that any

damage to the claimant’s brain, in the employment-related accident

of December 15, 2000, would have stabilized and become fixed or

permanent within a year to 18 months following the accident.  

The medical evidence, as a whole, shows that all of the

medical treatment that the claimant has received for his

compensable injuries, after December 3, 2001, was directed toward

the monitoring and maintaining of the level of healing achieved

primarily of his compensable cardiac injury.  There is no evidence

that the claimant required or received any medical treatment for

his compensable cerebral injury, after that date.  There is no

indication that any further medical treatment was provided or

recommended to improve the actual physical damage caused by either

of these compensable injuries.  Nor, is there any evidence of any

further medical treatment that would offer a reasonable expectation

of accomplishing this purpose.

After consideration of all the evidence presented, it is my

opinion that the greater weight of the credible evidence,

particularly the medical evidence, establishes that by December 3,

2001, the claimant’s compensable injuries had stabilized at a level

where nothing further in the way of time or medical treatment

offered a reasonable expectation of improvement.  Thus, I find

that, by that date, the claimant’s “healing period” had ended.  
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As the claimant has failed to prove that he continued within

his healing period from the effects of his compensable injuries,

after December 3, 2001, he would not be entitled to the additional

temporary total disability benefits that he now seeks. His claim

for such benefits must be denied.

III. SECOND INJURY FUND LIABILITY

 Second Injury Fund liability is controlled by the provisions

of Ark. Code Ann. §11-9-525.  In order for this Section to be

applicable, certain necessary pre-requisites must be met.  First,

the claimant must have permanent partial disability or impairment,

whether from a compensable injury or otherwise, at the time of the

compensable injury giving rise to the claim.  

In the present case, the greater weight of the credible

evidence fails to establish that the claimant was experiencing any

permanent disability or impairment at the time of his compensable

injury, on December 15, 2000.  Thus, Ark. Code Ann. §11-9-525 would

be inapplicable to the present claim.

The medical evidence shows that, in October of 1991, the

claimant was experiencing difficulties in the form of chest pain

and that these difficulties had been present for several years. EKG

testing and a stress test revealed the presence of some

abnormalities. The claimant’s difficulties were diagnosed as

hypertension with unstable angina. A heart catheterization, which

was performed on October 30, 1991, revealed blockage of the second

obtuse marginal artery, the LAD artery, and the right coronary

artery. This blockage was treated by bypass surgery, which was
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performed on October 31, 1991. At that time, there was no

indication of any infarct or permanent damage to the heart. This

includes the left ventricle, which was expressly indicated to be

functioning normally.  From all the evidence presented the claimant

appears to have had an uneventful recovery from this corrective

surgery.

On January 8, 1993, the claimant was again seen for complaints

of heaviness in his chest, shortness of breath, and chest pain, all

of which occurred only with exertion. The claimant was also noted

to be suffering from difficult to control hypertension.  Laboratory

tests and ECG were negative for cardiac difficulties. This episode

of difficulties was subsequently diagnosed as being attributable to

gastritis.

In February of 1998, the claimant was seen for episodes of

extreme nervousness, sweating, and shaking with one episode that

resulted in vomiting.  At that time, the claimant’s difficulties

were diagnosed as most likely being due to hypoglycemia.   

In June of 1998, the claimant experienced an episode of

difficulties in his abdominal area.  These difficulties consisted

of an apparent aggravation of a pre-existing umbilical hernia with

some constipation.

The claimant was next seen for complaints of chest pain in

April of 2000.  However, the single medical record that has been

introduced, regarding this episode of difficulties, does not

indicate any type of condition that would cause any permanent

damage to the claimant’s heart or any other portion of his body.
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On July 25, 2000, the claimant was again seen for his chronic

hypertension. Again, the single medical report, dealing with this

episode of difficulties, does not indicate the presence of any

permanent injury or damage to the claimant’s heart.

None of the foregoing medical evidence reveals the presence of

any permanent damage or loss of function of any portion of his

body, from employment-related injury or otherwise, at the time of

his compensable injury on December 15, 2000.  There is no provision

in the AMA Guides for any ratable impairment for successfully

completed bypass surgery.  There is also no assignment of a

permanent physical impairment merely for the presence of

hypertension an umbilical hernia, gastritis, or chest pain.

Clearly, the medical evidence shows that the claimant was a likely

candidate for a myocardial infarction, but there is no evidence

that such an infarction or any other type of damage to the

claimant’s heart had occurred prior to December 15, 2000. The

evidence simply fails to reveal the presence of any permanent

defect or condition that would entitle the claimant to benefits for

such permanent physical impairment, had such a condition have been

caused by a compensable injury, which is the test determining the

presence of non employment-related impairment.

Clearly, there can be no permanent “disability”, if there is

no permanent “impairment”.  However, the non medical evidence

presented also supports the conclusion that the claimant was

experiencing no actual “disability”, at the time of his compensable

injury on December 15, 2000.  The claimant had no permanent
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limitations or restrictions on his potential employment activities

and was physically capable of performing any type of employment for

which he was otherwise qualified.

IV. PERMANENT DISABILITY BENEFITS

The final issue concerns the claimant’s entitlement to

benefits for permanent disability for his compensable injuries of

December 15, 2000.  This would include disability benefits for both

permanent physical impairment and benefits for permanent functional

disability or loss of wage-earning capacity (i.e. the claimant’s

compensable injuries are to portions of his body that are not

scheduled under Ark. Code Ann. §11-9-521), up to permanent total

disability. The burden rests upon the claimant to prove the

existence and extent of both of these types of permanent

disability.  

The claimant must first prove the existence and extent of

permanent physical impairment.  Without such permanent physical

impairment, there can be no award of benefits for permanent

functional disability. 

The existence and extent of such permanent physical impairment

must be supported by “objective and measurable physical or mental

findings” as required by Ark. Code Ann. §11-9-704(c)(1)(B). The

existence and extent of permanent physical impairment must also be

determined in a manner that conforms to the Commission’s official

rating Guide, which is currently the American Medical Association’s

Guides to the Evaluation of Permanent Impairment, (Fourth Edition),

Ark. Code Ann. §11-9-522(g).  Further, the compensable injury must
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be the “major cause” (more than 50 percent of the cause) of the

permanent physical impairment, Ark. Code Ann. §11-9-

102(4)(F)(ii)(a).  

The existence and extent of permanent physical impairment is

no longer based solely on expert medical opinion.  It is now the

duty of this Commission, rather than any medical expert, to

determine the existence and extent of permanent physical impairment

in a manner that conforms to the various requirements of the Act.

Although expert medical opinion is certainly relevant on this

issue, in order to be considered, such expert opinion must be

stated “within a reasonable degree of medical certainty” and must

conform to the various other requirements of the Act.

In the present case, the only expert medical opinion offered

on the existence and extent of permanent physical impairment is the

opinion of Dr. Michael Morse.  Dr. Morse is a neurologist and

limited his assessment of  impairment to be what he perceived to be

for the compensable cerebral injury. This opinion is found in the

August 1, 2008 report of Dr. Morse. 

In this report, Dr. Morse assessed a 29 percent permanent

physical impairment for disturbances of mental status and

integrative functioning, which he attributed to the claimant’s

compensable cerebral injury. To arrive at this degree of

impairment, Dr. Morse used table 2 on page 142 of the official

rating Guide. He obviously placed the claimant at the top of the

second classification set out in this table. This classification

requires a loss of mental function sufficient to require constant
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direction and supervision in order to perform daily living

activities.  Dr. Morse based his opinion that the claimant fell

into this category solely on information he obtained from the

claimant and the claimant’s wife and his observation during this

one time visit. Dr. Morse also assumed the accuracy of all the

information related to him by the claimant and his wife.  Dr. Morse

also places significance on his observation of ataxia or lack of

coordination by the claimant.  He also assumes that these deficits

all appeared shortly after the compensable injury.

Dr. Morse also assessed a 49 percent permanent physical

impairment for emotional and behavioral disturbances, which he also

attributed to the claimant’s compensable injury. In arriving at

this assessment, Dr. Morse employed table 3 on page 142 of the

official rating Guide. It was apparently Dr. Morse’s opinion that

the claimant fell into the top range of the third category for

severe limitations and emotional control and behavior that were

sufficient to impede usual action in almost all social and

interpersonal daily functions.  Again, Dr. Morse based this opinion

on a single visit with the claimant and his wife and assumed that

all the information that they gave him was accurate.  He also

assumed that the claimant was suffering from significant post-

traumatic stress disorder, also as a result of the compensable

injury.  He again assumed that these psychiatric or psychological

difficulties first began shortly after the compensable injuries.

Finally, Dr. Morse assessed a permanent physical impairment of

29 percent for seizure disorders.  It was his opinion that the
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claimant fell at the top of the second classification contained in

table 5 on page 143 of the official rating Guide. This

classification would require the claimant to have a seizure

disorder that interfered with some activities of daily living.

Again, this conclusion is based solely upon Dr. Morse’s

observations and information that he received from the claimant and

his wife during the single visit with Dr. Morse on August 1, 2005.

He assumed the accuracy of all the information given him by the

claimant and his wife, including the information that the claimant

had been experiencing 7 to 8 seizures a week, since shortly after

the compensable injuries.

 Dr. Morse then applied the combined impairment table, which

is found in the Guide to these multiple ratings.  The use of this

table (pages 322-323) yields an overall assessment of 64 percent to

the body as a whole, as a result of the claimant’s compensable

cerebral injury. Dr. Morse went on to give the opinion that the

claimant was 100 percent disabled from any meaningful work

activities.  

After consideration of all the evidence presented, I find that

the opinions expressed by Dr. Morse to be inconsistent with his own

objective findings and contradicted the other more credible

evidence presented.  As a result, his “expert” opinions on the

existence and extent of permanent physical impairment are entitled

to no weight and credit.

 However, as previously noted, the claimant has been seen and

evaluated by at least two psychiatrists starting back in 2003.
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Neither of these psychiatrists were of the opinion that the

claimant was experiencing post-traumatic stress disorder or

evidence of cognitive dysfunction from organic brain damage.  Dr.

Killian diagnosed the claimant as suffering from a panic attack and

possibly bipolar disorder with an anti-social personality disorder.

Dr. Forsyth diagnosed the claimant’s mental or emotional

difficulties as a mild panic attack and mild to moderate anhedonia.

Neither of these experts attributed the claimant’s psychological or

psychiatric difficulties to his compensable injuries of December

15, 2000.  

 Further, since the claimant’s compensable injury, he has been

seen and treated by a substantial number of physicians with varying

specialties and some of whom would fall under Dr. Morse’s

classification of “foreign” doctors. During the numerous physical

examinations noted in the medical record, there is no mention of

any cognitive dysfunction, ataxia, emotional or behavioral

disturbances, particularly of the type and magnitude reported to

Dr. Morse. 

In regard to the claimant’s alleged cognitive dysfunction,

some of the initial medical records do make reference to the

claimant’s wife complaining that the claimant was experiencing some

degree of memory loss. However, these complaints do not appear to

have been substantiated by clinical evaluation or objective

testing.  In fact, Dr. Morse in his diagnosis of cognitive

dysfunction seems only on the fact that, during this visit, the

claimant displayed ataxia, gave the day and date wrong, and gave
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what Dr. Morse felt to be a strange repose to a proverb question

(which to me would appear to be reasonable and appropriate in light

of the claimant’s background).  However, Dr. Morse went on to note

that the claimant could spell forward and backward and do serial 7

in calculations. 

Dr. Wahab repeatedly observed that the claimant’s judgement

and insight was within normal limits, that his recent and remote

memory were intact, that there were no mood disorders noted, and

effect was appropriate. In his various reports, Dr. Yakel

repeatedly indicated that the claimant’s mental status, on physical

evaluation, was “normal”.  In his initial evaluation, on April 17,

2003, Dr. Yakel observed that the claimant denied any confusion,

change in mentation, or mood or effect change. In his numerous

reports, Dr. Bortmes recorded that, on physical examination, the

claimant’s orientation, memory, and mood or effect were okay or

within normal limits. The records of Dr. Moore also record no

mental or neurological abnormalities and further report that the

claimant’s gait appeared normal. On his physical evaluations, Dr.

Graham also indicated that the claimant appeared to be

neurologically intact, that his gait was normal, that he was

oriented to time, place, and person, and that he appeared to have

adequate judgement and insight. 

After consideration of all the evidence presented, it is my

opinion that the greater weight of the credible evidence fails to

show that the claimant’s compensable cerebral injury was the major

cause of any disturbance of his mental status and integrative
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functioning (i.e. cognitive functioning) or any change in his

emotional or behavioral status. Thus, the claimant would not be

entitled to any permanent impairment for any of these various

conditions.   

However, I do find that the claimant’s compensable cerebral

injury was the major cause of the claimant’s development of a

seizure disorder. Clearly, the greater weight of the evidence does

not support the number and frequency of seizures that the claimant

and his wife described to Dr. Morse and in their testimony at the

hearing (i.e. 7 or 8 times a week or 5 to 6 times a day). If the

claimant was experiencing seizures at these rates, it is impossible

to conceive that he would not have sought some medical treatment

for these seizures or at least mentioned these seizures to at least

one of his various recent treating physicians. This description

would also be inconsistent with the testimony that the claimant

gave in his prior depositions.  The claimant admitted that in his

deposition in 2005, he testified that his seizures were completely

controlled by the use of Neurontin, and in his deposition in 2007

testified that he remained seizure free, even though he had been

off medication for  1½ years.  The claimant’s wife also testified

that she did not think that she told Dr. Morse about the claimant’s

seizures, because he wasn’t really having them at that time.

After consideration of all the evidence presented, it is my

opinion that the greater weight of the credible evidence

establishes that the claimant would fall under the first category

of table 5 on page 143 of the official rating Guide. I further find
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that the appropriate degree of permanent physical impairment for

these compensable seizures, is 10 percent to the body as a whole.

In regard to the claimant’s compensable permanent cardiac

injury, there is no expert medical opinion offered on the existence

and extent of permanent physical impairment.

The official impairment rating Guide contains two sections

that would be applicable to the claimant’s compensable cardiac

injury.  The first of these sections deals with cardiac myopathies,

(Section 6.5) and the second deals with arrhythmias (Section 6.7).

Both of these sections assign impairment ratings based upon various

classes of severity and there is a range of impairments for each

class. 

In the present case, the claimant’s December 15, 2000

compensable cardiac injury resulted in a left ventricular

myocardial infarction, i.e. death of some of the muscle tissue of

the heart in the area of the left ventricle.  This permanent damage

in turn resulted in a loss of function of the left ventricle and

the onset of episodes of ventricular fibrillation or arrhythmia.

The Commission’s official rating Guide recognizes that there is

frequently an inter-relationship between cardiomyopathies and

arrhythmias and directs that the impairments for these permanent

conditions be assigned separately and then combined.  The Guide

also cautions that any determination, as to the class of the

impairment, is only to be made when the conditions have had

adequate time and treatment to stabilize.  In the present case, the

evidence shows that both of these conditions have stabilized.
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One of the difficulties in this case is that the claimant has

experienced a continuing deterioration of his cardiac status,

subsequent to his compensable cardiac injury.  This deterioration

is the result of his non compensable atherosclerosis of his

coronary and other arteries, his non compensable poorly controlled

hypertension, and his non compensable high cholesterol.  Since the

claimant’s compensable cardiac injury, he has developed new

blockage in a number of his coronary arteries, including those

which had previously been bypassed or stented. He has also

developed extensive blockage of a number of the other arteries in

his body, including the arteries to his kidneys, the arteries in

the pelvis and lower extremities, and his carotid arteries. 

In the emergency room of Magnolia Regional Health Center,

immediately following the employment-related incident of December

15, 2000, the claimant was observed to be experiencing ventricular

fibrillation.  A cardiac catheterization, which was performed by

Dr. Green on January 8, 2001, revealed hypokinesis of the left

ventricle and a reduced ejection fraction of 50 percent, but no

mitral valve regurgitation.  At that time, Dr. Green performed the

initial surgical implant of an ICD, due to the claimant’s

compensable sporadic ventricular fibrillation.  The evidence shows

that the claimant has continued to experience sporadic episodes of

ventricular fibrillation, which has spontaneously resolved or had

been stabilized by the ICD.  Dr. Green also initially prescribed

Toprol to assist  in the control of the arrhythmias and reduce the

stress on the claimant’s left ventricle.  The use of this or
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alternate types of medication has also continued to be prescribed,

since that time.  

When the claimant underwent a cardiac catheterization by Dr.

Yakel, on June 4, 2003, Dr. Yakel noted global hypokinesis of the

wall of the left ventricle and an ejection fraction of 35 percent

with mild mitral valve regurgitation.  These same findings were

confirmed in an echocardiogram that was performed on that same

date. A subsequent heart catheterization by Dr. Yakel, on April 14,

2004, showed essentially the same findings, in regard to the

function of the claimant’s left ventricle. A cardiac

catheterization, which was performed by Dr. Yakel on April 23,

2007, continued to reveal essentially the same abnormalities, but

with an estimated ejection fraction of the left ventricle of 45

percent.  

On Dr. Moore’s initial evaluation report, dated July 21, 2008,

he indicated that laboratory and test studies showed a moderate

left ventricle systolic disturbance with an ejection fraction of 35

to 40 percent and a compensated ischemic cardiomyopathy. On his

last recorded visit of August 3, 2009, Dr. Moore indicated that the

claimant was doing well (in regard to his cardiac difficulties),

remained clinically stable, and had experienced no deterioration of

his ventricular dysfunction.  

The various reports and records of Dr. Green, Dr. Yakel, and

Dr. Moore repeatedly note the claimant’s symptoms, from his

compensable cardiac injury (i.e. his reduced function of his left

ventricle and ventricular fibrillations), as being well controlled
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by use of the ICD and oral medications and that the claimant has

remained generally asymptomatic, in regard to these compensable

cardiac injuries.  These findings are somewhat inconsistent with

the testimony of the claimant and his wife. I have placed greater

weight and credit on the findings of these physicians, than I have

the testimony of the claimant and his wife.

After consideration of the foregoing evidence, in light of

table 10 on page 189 of the Guides, I find that the greater weight

of the credible evidence establishes that the claimant would fall

under the criteria of  Class II of this table for his compensable

cardiomyopathy. The claimant is asymptomatic from his compensable

cardiac myopathy, but there is impaired function of the ventricle

by examination and testing. This cardiomyopathy requires medication

to prevent congestive heart failure.  I further find that this

appropriate specific degree or percentage of permanent physical

impairment would be 15 percent to the body as a whole. 

It is my further opinion that the greater weight of the

credible evidence presented establishes that the claimant would

fall under Class II for his compensable cardiac arrhythmia. The

claimant is asymptomatic from his compensable cardiac arrhythmia

during ordinary daily activities, but his arrhythmia is documented

by appropriate testing.  This arrhythmia requires the use of

medication and a ICD.  I further find that the appropriate degree

or percentage of permanent physical impairment for this compensable

cardiac arrhythmia would be in the amount of 10 percent to the body

as a whole.  
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When these impairments are combined, as recommended by the

Guides, the combined value’s chart on page 322 and 323 of the

Guides, would yield an overall permanent physical impairment for

the claimant’s compensable cardiac difficulties of 24 percent to

the body as a whole.  When these same tables are used to combine

this 24 percent permanent physical impairment with the 10 percent

permanent physical impairment from the claimant’s compensable

cerebral injury, this combination would yield an overall permanent

physical impairment of 32 percent to the body as a whole.  I find

this to be an accurate and appropriate assessment of the permanent

physical impairment for his compensable cardiac and cerebral

injuries.

The greater weight of the evidence shows that the claimant’s

compensable cardiac and cerebral injuries were the major cause of

this degree of permanent physical impairment, as required by Ark.

Code Ann. §11-9-102(4)(F)(ii)(a).  This degree of permanent

physical impairment is also supported by objective and measurable

physical findings, as required by Ark. Code Ann. §11-9-

704(c)(1)(B). Further, this degree of permanent physical impairment

was calculated in accordance with the Commission’s official rating

Guide, The American Medical Association’s Guides to the Evaluation

of Permanent Impairment, (Fourth Edition).  Finally, in arriving at

this degree of permanent physical impairment, no consideration was

given to pain or subjective findings as prohibited by Ark. Code

Ann. §11-9-102(16)(A)(ii).
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The final matter to be addressed is the extent of permanent

functional disability or loss of wage-earning capacity. Again, this

issue is complicated by the fact that the claimant has experienced

a continuing progression of non employment-related disabling

conditions, since his compensable injury.  He has had almost 10

years of additional stress placed upon his heart and circulatory

system by his poorly controlled hypertension.  He has also had 10

more years for his continuing high cholesterol and atherosclerosis

to continue to clog various arteries throughout his body.  The

medical evidence shows that, since the claimant’s compensable

injury, his hypertension has resulted in an increasing

cardiomegolopathy or overall enlargement of his heart. His poorly

controlled hypertension has also caused or aggravated abdominal

aneurysms, and iliac artery aneurysms. The claimant’s ongoing

atherosclerosis has continued to block various coronary arteries,

even those previously corrected by grafts and stents requiring even

more stenting. His non employment-related disease has also resulted

in blockage of the claimant’s renal arteries, which in turn has

resulted in chronic renal insufficiency. This disease has also

resulted in a progression of the blockage in the claimant’s

coronary arteries from some bilateral plaquing with no significant

stenosis, (on January 12, 2001), to a total blockage of the right

carotid artery and a 60 to 70 percent blockage of the left carotid

artery (on December 1, 2008).  Since the claimant’s compensable

injury, he has also developed Type II diabetes mellitus and chronic

obstructive pulmonary disease.  The evidence further shows that,
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since his compensable injury, the claimant has sustained an injury

to his knee and has developed lumbar and radicular symptoms, with

a lumbar MRI showing extensive degenerative disc disease and

arthritic changes involving multiple levels of his lumbar spine.

I have no doubt that, at the present time, the claimant is

permanently totally disabled.  However, this total disability is

the result of a combination of his employment-related and

subsequent non employment-related disabling injuries and

conditions. However, there is no provisions for an award of

permanent disability benefits for non compensable conditions that

only became disabling after the compensable injury has occurred.

The Act expressly entitles the claimant to only that degree of

permanent functional disability or loss of wage-earning capacity

for which his compensable injuries were the “major cause”.

In determining the extent of permanent functional disability

only the disabling effects of the claimant’s compensable injuries

can be considered.  Any subsequent limitations and restrictions

from non compensable injuries or conditions are totally irrelevant.

This means that the claimant’s permanent functional disability is

to be determined, as if these other injuries and conditions did not

exist. These injuries and conditions cannot act to either increase

or decrease the claimant’s award of permanent disability benefits.

The only subsequent disabling event that the Act recognizes as

being able to effect such benefits, is the claimant’s death from

non compensable causes.  
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It would appear from the testimony of the claimant and his

wife that his primary disabling problems at the present time and

since his compensable injury have been in the form of cognitive and

emotional difficulties and his “seizures”.  However, as previously

noted, the claimant has failed to prove by a preponderance of the

credible evidence that any cognitive or emotional dysfunction

(including memory problems), which he may be experiencing, is

causally related to his compensable cerebral injury of December 15,

2000.  Thus, his cognitive and emotional dysfunction cannot be

considered in determining the degree or percentage of permanent

functional disability caused by his compensable injuries.

In regard to the claimant’s “seizures”, the greater weight of

the evidence, particularly the medical evidence, shows that the

claimant’s seizures from his compensable cerebral injury  were

under control or had resolved at the time the claimant last saw Dr.

Mehra, on September 7, 2001.  With the exception of the report of

Dr. Morse, no further  mention is made of these difficulties in the

medical record through the report of Dr.  Bortmes on September 17,

2009.  Also, the claimant conceded, in his testimony, that he had

testified in his prior depositions (in 2005 and 2007), that at the

time of these depositions,  he was seizure free and had been for

some time. I find it difficult to accept that the claimant is

experiencing seizures of the frequency he and his wife describes,

and yet they have not reported these difficulties to any of the

claimant’s treating physicians or sought any medical services for
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these complaints. I also find it worrisome that the claimant is

still driving a vehicle. 

The claimant testified that in 2003, he purchased his own semi

and operated his own business, as a owner operator, for several

months.  However, he stated that he was unable to continue to

drive, because he was falling asleep all the time, had an anxiety

attack, and had to have additional stents placed in his coronary

arteries. He further testified that in 2004, 2006, and 2007, he

worked for four to six week periods for a friend, driving a combine

on his farm.  He had attempted to work as a mechanic, but stated

that he was prevented from doing so by his inability to do heavy

lifting.

The only medically imposed restrictions on the claimant’s

potential employment activities, as the result of his compensable

cardiac injury, is found in the deposition of Dr. Yakel.  In his

deposition, Dr. Yakel indicated that the claimant’s compensable

cardiac difficulties would prevent him from performing any heavy or

strenuous employment or any employment requiring the lifting of

more than 20 pounds.

 The only medical restrictions on his potential employment

activities for his compensable cerebral injury are those assigned

by Dr. Morse, which are based upon assumed extensive cognitive and

emotional defects, which Dr. Morse attributed to the compensable

injury. It is the opinion of Dr. Morse that these would prevent the

claimant from performing any type of gainful employment. For the
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reasons heretofore stated, I am unable to place any weight and

credit on these statements by Dr. Morse.

The record reveals that the claimant is now 57 years old.  He

has a GED with a BA degree in Business and Accounting. He

apparently still retains his CDL with a hazardous materials

endorsement. The claimant’s type of primary employment for the past

35 to 38 years of his working life has been that as a semi tractor

truck driver. The claimant has applied for and has for some time

been receiving social security disability benefits.  He stated that

he has not been employed in any capacity for over a six month

period, at any one time, since his compensable injury.

The respondents’ vocational consultant, who testified on their

behalf, was not of any particular benefit in this case.

Apparently, her search for potential current available employments

involved employers that were located a considerable distance from

the claimant’s residence. Even if the claimant was able to perform

these employment positions, it would not be economically or

practically feasible for him to do so.  It was simply her

generalized opinion that the claimant would be employable in a

suitable sedentary position.  However, even this nebulous opinion

is somewhat brought into question by her uncertainty as to what she

understood the claimant’s physical restrictions and limitations to

be.

The evidence establishes a number of factors, causally related

to the compensable injuries, that would adversely effect the

claimant’s employability.  The first of these are the episodes of
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ventricular fibrillations, particularly with exertion, that have

required the use of medication and an internal cardiac

defibrillator.  The second is the impairment of the left ventricle

that would prevent the claimant from engaging in any type of

strenuous or heavy physical activity, including lifting in excess

of 20 pounds.  Finally, there is the claimant’s compensable seizure

disorder of complex partial seizures.

These factors would clearly prevent the claimant from

performing his usual or customary employment as a truck driver.

The limitation on his physical activity from his compensable

ventricle insufficiency would present him from performing any

driving positions that involved loading or unloading or even

tarping or untarping loads.  His mere history of ventricular

fibrillations that required an ICD implant and his seizure disorder

even though controlled would make it extremely unlikely that he

could obtain any commercial driving position in the open job

market. The fact that the claimant might also be prevented from

performing these same types of employment by his non compensable

conditions is immaterial.

However, due to the claimant’s relatively young age and his

level of education, he would be qualified to perform a substantial

number of lighter or sedentary types of employment, in the area of

sales and clerical work. Due to his long experience in trucking, he

would be an excellent candidate for dispatching or driver

supervision. These types of employment would not be foreclosed to

him as a result of his compensable cardiac and cerebral injuries.
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The fact that he may be prevented from performing these employments

by his subsequent disabling non compensable conditions is again

immaterial.  

These positions would exist in sufficient number in the area

of the claimant’s residence to provide him with a reasonable

expectation of obtaining regular gainful employment. Thus, the

claimant has not been rendered permanently totally disabled by his

compensable cardiac and cerebral injuries. 

However, the employment positions that would remain available

to the claimant would be at substantially less wages than the

claimant was receiving at the time of his compensable injuries, or

could have earned in his regular employment as an over-the-road

truck driver.  Thus, the claimant has experienced a substantial

loss of wage-earning capacity or permanent functional disability,

as a result of his compensable injuries.  After considering all of

the factors outlined in Ark. Code Ann. §11-9-522(b) and all other

factors relevant to the claimant’s employability and wage-earning

capacity, I find that the claimant has proven that his compensable

injuries were the major cause of a permanent functional disability

of 20 percent to the body as a whole.

When the claimant’s permanent functional disability is added

to his permanent physical impairment, he would have an overall

permanent partial disability of 52 percent to the body as a whole.

The respondents would be liable to the claimant for permanent

partial disability benefits in this amount.  The effective date for
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the commencement of these benefits would be December 4, 2001.

Thus, the entire amount of these benefits has already accrued.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On December 15, 2000, the relationship of employee-

employer-carrier existed between the parties.

3. On December 15, 2000, the claimant earned wages

sufficient to entitle him to weekly compensation benefits

of $394.00 for total disability and $296.00 for permanent

partial disability.

4. On December 15, 2000, the claimant sustained  compensable

cardiovascular and cerebrovascular injuries, as those

terms are defined by Ark. Code Ann. §11-9-114.

Specifically, these injuries were in the form of a left

ventricular infarction with permanent damage to the heart

muscle in this area and impairment of function of the

left ventricle with resulting episodes of ventricular

arrhythmia and permanent cerebral damage with resulting

episodes of partial complex seizures.

5. The prior Opinion of May 18, 2004, has become final and

is res judicata of all issues raised and resolved

therein.

6. The claimant is entitled to continuing medical services

for his compensable cardiac and cerebral injuries, under

Ark. Code Ann. §11-9-508. These include all reasonably
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necessary and medically appropriate testing, evaluations,

treatment, and monitoring of the claimant’s left

ventricular infarct with loss of left ventricular

function and episodic ventricular arrhythmia or

fibrillations and for the claimant’s cerebral dysfunction

in the form of a seizure disorder.  All reasonably

necessary medical services, which have been provided to

date, have been previously identified in this Opinion, as

well as the medical services, which have been provided to

the claimant to date, which do not represent reasonably

necessary medical services under §11-9-508.

7. The claimant has failed to prove by the greater weight of

the credible evidence that he is entitled to any

additional temporary total disability benefits, after

December 3, 2001.  Specifically, the claimant has failed

to prove by the greater weight of the credible evidence

that he has continued within his healing period from the

effects of his compensable injuries, after that date.

8. Ark. Code Ann. §11-9-525 is inapplicable to the present

claim and the Second Injury Fund has no liability in this

case.  Specifically, the greater weight of the credible

evidence fails to establish that the claimant was

experiencing any permanent impairment or permanent

disability, in the compensation sense, at the time of the

compensable injury on December 15, 2000.
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9. The claimant has failed to prove by the greater weight of

the credible evidence that he has been rendered

permanently totally disabled by his compensable injuries

of December 15, 2000.  

10. The claimant has proven by the greater weight of the

credible evidence that the compensable injuries of

December 15, 2000, were the “major cause” of an overall

permanent partial disability of 52 percent to the body as

a whole. Specifically, he has proven by the greater

weight of the credible evidence that his compensable

injuries were the “major cause” of a 32 percent permanent

physical impairment, that this degree or percentage of

permanent physical impairment is supported by objective

and measurable physical findings, was calculated in a

manner that conforms to the Commission’s official rating

Guide, and that gave no consideration to pain or other

subjective findings. He has also proven by the greater

weight of the credible evidence that his compensable

injuries were the “major cause” of permanent functional

disability in the amount of 20 percent to the body as a

whole.

11. The respondents continue to controvert the claimant’s

entitlement to reasonably necessary medical services and

have clearly controverted his entitlement to any

additional temporary total disability benefits, after
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December 3, 2001, and his entitlement to any permanent

disability benefits. 

12. The appropriate fee for the claimant’s attorney is the

maximum statutory attorney’s fee on all controverted

benefits herein awarded (i.e. the date of injury prior to

July 1, 2001). 

ORDER

The respondents shall be liable for the expense of reasonably

necessary medical services for the claimant’s compensable injuries,

as identified in this Opinion. This liability is subject to the

medical fee schedule.

The respondents shall be liable to the claimant for permanent

partial disability benefits equivalent to a 52 percent permanent

partial disability to the body as a whole.  

The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on this award of controverted

benefits. One-half of this fee is the obligation of the

respondents, in addition to such benefits.  The remaining one-half

of this fee is to be withheld by the respondents from benefits

payable to the claimant. 

For the reasons heretofore set forth in this Opinion, the

claimant’s request for additional temporary total disability

benefits must be and hereby is denied.

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.
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This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                      
                                MICHAEL L. ELLIG
                            ADMINISTRATIVE LAW JUDGE
                                         


