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Smith, Sebastian County, Arkansas.

Claimant represented by J. RANDOLPH SHOCK, Attorney, Fort Smith,
Sebastian County, Arkansas.

Respondents represented by R. SCOTT ZUERKER, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on March 2, 2010,

in Fort Smith, Arkansas.

A pre-hearing order was entered in this case on August 19,

2009. This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time. A copy of this pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On March 28, 2008, the relationship of employee-self

insured employer-TPA existed between the parties.

2. The appropriate weekly compensation benefits are $522.00

 for total disability and $392.00 for permanent partial

disability.

3. The claim is controverted in its entirety.
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By agreement of the parties, the issues to be litigated and

resolved at the present time was limited to the following:

1. Whether the claimant sustained a compensable injury to

his cervical spine on March 28, 2008.

2. The claimant’s entitlement to medical services, temporary

total disability from January 5, 2009 through March 19,

2009, permanent partial disability for permanent physical

impairment and wage loss, and attorney’s fees.

3. The effect of Ark. Code Ann. §11-9-701 on any benefits

prior to December 7, 2008.

In regard to these issues, the claimant contends:

“On or about March 28, 2008, the claimant
suffered an accidental injury to the cervical
spine rising out of and in the course of his
employment with respondent.”  
  

In regard to these issues, respondents contend:

“Respondents contend that claimant did not
sustain a compensable injury as that term is
defined by Act 796. Additionally, respondents
raise lack of notice as a defense to any
benefits to which claimant may prove
entitlement to prior to December 7, 2008.”

 DISCUSSION

   The central issue in this claim is whether the claimant

sustained a “compensable injury” to his cervical spine. In his pre-

hearing questionnaire, the claimant alleged the occurrence of an

“accidental injury” to his cervical spine “on or about March 28,

2008". For this reason, the issue of compensability was identified

in the pre-hearing order as:
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“Whether the claimant sustained a compensable
injury to his cervical spine on March 28,
2008.”

  Although the claimant’s contention in his pre-hearing

questionnaire  and, as a result, the pre-hearing order imply that

the claimant’s alleged employment-related cervical injury was

caused by a specific incident, the pre-hearing questionnaire falls

short of expressly making this contention. From the evidence

presented, it actually appears that the claimant is alleging that

his cervical difficulties were the result of cumulative stress and

trauma from his day to day employment activities, rather than a

specific incident. Thus, in resolving the issue of compensability

of the claimant’s cervical difficulties, both possible forms of

causation must be examined.  Regardless of whether the claimant’s

alleged employment-related cervical difficulties may have been

caused by either a specific employment-related incident or

cumulative employment-related stress or trauma, the burden rests

upon the claimant to prove all of the elements necessary for these

cervical difficulties to constitute a “compensable injury”, as that

term is defined by the Act.

The first of these requirements are found in Ark. Code Ann.

§11-9-102(4)(D). To meet the requirements of this subsection, the

claimant must prove by medical evidence, the actual existence of

the physical injury or damage, which he alleges to be compensable.

Further, he must prove that the actual existence of this physical

injury or damage is supported by “objective findings”, as that term

is defined by Ark. Code Ann. §11-9-102(16)(A)(i).  
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In the present case, the medical evidence presented

unquestionably establishes the actual existence of physical injury

or damage to the claimant’s cervical spine, specifically, in the

form of osteophytes, hypertrophy of the bilateral uncinate

processes, and disc herniations at both the C5-6 and C6-7 levels

with free fragments of disc material at the C5-6 level on the left.

The existence of these physical injuries or damage is supported by

purely objective findings, which were noted on the October 17, 2008

cervical MRI and visibly observed by Dr. Larry Armstrong during the

corrective surgery on February 12, 2009. Thus, the claimant has

satisfied the requirements for a “compensable injury” that are set

out in Ark. Code Ann. §11-9-102(4)(D).

The claimant must next prove that his cervical difficulties

satisfy all of the definitional requirements for a “compensable

injury” that are set out in either Ark. Code Ann. §11-9-

102(4)(A)(i) or §11-9-102(4)(A)(ii)(b). In order to satisfy the

definitional requirements of Ark. Code Ann. §11-9-102(4)(A)((i),

the claimant must prove by the greater weight of the credible

evidence that his cervical difficulties arose out of and occurred

in the course of his employment, were caused by a specific

incident, are identifiable by time and place of occurrence, caused

internal or external physical harm to his body, and required

medical services and resulted in disability. In order to satisfy

the definitional requirements of Ark. Code Ann. §11-9-

102(4)(A)(ii)(b), the claimant must prove by the greater weight of

the credible evidence that his cervical difficulties arose out of
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and occurred in the course of his employment and caused internal or

external physical harm to his body.  He must also prove that the

employment-related contribution to the “resultant condition” was

the major cause of the need for treatment or of the disability

sustained, §11-9-102(4)(E)(ii).  

The greater weight of the credible evidence presented fails to

prove that the claimant’s cervical difficulties were the result of

a physical injury to his neck or cervical spine that was caused by

a specific employment-related incident or is identifiable by time

and place of occurrence. Thus, the claimant has failed to prove

that his cervical difficulties satisfy the definitional

requirements for a “compensable injury”, under Ark. Code Ann. §11-

9-102(4)(A)(i).  

The first requirement of Ark. Code Ann. §11-9-102(4)(ii)(b) is

that the claimant’s cervical difficulties must be the result of a

physical injury to his neck or cervical spine that arose out of and

occurred in the course of his employment with the respondent. In

order to satisfy this requirement, the claimant must prove the

existence of a causal relationship between his employment and his

cervical difficulties.  The claimant need not prove the existence

of this causal relationship to an absolute certainty. He need only

show that the existence of this causal relationship is likely or

probable. Further, the claimant need not prove that his employment

was the sole or even “major cause” of the overall physical damage

to his neck or cervical spine.  This overall physical damage is

what Ark. Code Ann. §11-9-102(4)(E)(ii) terms the “resultant
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condition”. The claimant need only prove that the employment-

related contribution to this “resultant condition” was the “major

cause” of his need for treatment or of any disability he has

experienced. 

As previously noted, the medical evidence shows that the

claimant had degenerative disc disease at multiple levels of his

cervical spine with actual disc  herniations at C5-6 and C6-7.  At

least one of these disc herniations was in the form of a complete

rupture or tear of the annulus or covering of the disc and

extrusion of internal disc material entirely outside the confines

of the disc.  These discal defects were compounded by the presence

of bone spurs that had formed on the vertebrae at these levels. All

of these defects combined to produce impingement on the spinal cord

and exiting nerve roots at these levels. This overall constellation

of defects would comprise the claimant’s “resultant condition”,

under Ark. Code Ann. §11-9-102(4)(E)(ii).  

In order to satisfy the “arising out of and in the course of”

requirement, the claimant must prove by the greater weight of the

credible evidence that his employment activities for this

respondent likely played some role in causing or contributing to

this “resultant condition”.  In order to satisfy the “major cause”

requirement, he must prove by the greater weight of the credible

evidence that the employment-related contribution to the resultant

condition was more than 50 percent of the cause of his need for

medical treatment or of any disability that he may have

experienced.  
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In his testimony, the claimant denied any specific injuries to

his neck after the onset of his difficulties with his neck and left

upper extremity. He did acknowledge the occurrence of an accident,

while he was in the Navy, that possibly resulted in compression

fractures of thoracic vertebra and a motor vehicle accident in

2004, that resulted in thoracic damage and complaints sufficient to

require medical services.  He also testified that his symptoms in

his neck and left upper extremity initially appeared several months

prior to his employment for this respondent, on October 22, 2007.

These symptoms began, while he was employed in a similar capacity

by a hospital in Wyoming. He stated that his complaints

progressively worsened after the commencement of his employment for

this respondent.  The claimant attributes the progression of his

difficulties to being required to wear a lead apron in performance

of his employment activities for this respondent.

I have no doubt that the claimant sincerely believes that his

wearing of the lead apron for extended periods of time, while

performing his employment activities for the respondent, somehow

contributed to the physical damage to his neck, so as to ultimately

require the medical services he has received (including the

corrective surgery). However, this belief, however sincere, is not

a substitute for competent evidence.

While expert medical evidence on the issue of causation is not

necessary in every case, it does become a necessity in cases where

causation cannot be determined by the use of simple logical and

common knowledge.  In the instant case, the claimant’s actions of
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wearing of a 12 pound lead apron, even for six hours out of an

eight hour shift or eight hours out of a ten hour shift, would not

appear to be particularly traumatic or stressful on the C5 through

C7 area of the claimant’s cervical spine. The existence of a causal

relationship between such work-related activity and the worsening

of the claimant’s cervical symptoms cannot be logically inferred

merely from this temporal relationship.  Nor can it be logically

inferred that this work-related activity resulted in sufficient

additional injury to be the “major cause” that the claimant’s

resultant condition required medical services or produced

disability. 

The claimant has failed to present any expert medical opinion

that his employment activities for this respondent, particularly

the wearing of the lead apron, likely caused or contributed in any

way to the overall physical damage to his cervical spine or that

such an employment-related contribution was the “major cause” of

the overall damage requiring medical services or resulting in

disability.  In fact, the medical evidence indicates that the major

portion of the claimant’s cervical damage or defects were

degenerative in nature and would be expected to naturally progress

over time. Although Dr. Johnson and Dr. Armstrong were aware of the

claimant’s belief that the wearing of the lead apron was

contributing to his problems, neither of these physicians appear to

have agreed with this conclusion. In his reports of February 9,

2009 and February 12, 2009, Dr. Armstrong stated:

“This is not specifically a workers’
compensation injury. It is one that has
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occurred insidiously over the years and
continued to worsen.”

    I would note that, in his report of May 11, 2009, Dr. Armstrong

stated:

“He has no radicular pain. His pain in his
arms is completely gone. He does still have
some pain occasionally in his neck, especially
when he stands for about six to eight hours a
day at work, and that really tends to
aggravate his condition. Clearly, his job
makes his condition much worse, and aggravates
and exacerbates his condition.”

However, in this later statement, Dr. Armstrong was not addressing

the question of causation of the claimant’s presurgical cervical

difficulties. Rather, he is discussing only the claimant’s post

surgical symptoms. He also indicated that the employment

activities, which appear to be aggravating the claimant’s post

surgical symptoms have nothing to do with the claimant continuing

to wear the lead apron, but are rather the result of prolonged

standing. It must also be noted that  Dr. Armstrong was aware that

the claimant’s employment required him to wear a lead apron, but

had previously released the claimant to return to regular duty

without restrictions, whatsoever.  In fact, even through Dr.

Armstrong stated that the claimant’s prolonged standing aggravated

his post surgical symptoms, he made no attempt to restrict these

activities.

After consideration of all the evidence presented, it is my

opinion that the claimant has failed to prove by the greater weight

of the credible evidence that his employment-related activities for

this respondent, including the wearing of the lead apron,  were a
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likely causal or contributing factor of the extensive pre-existing

physical damage to his cervical spine or were the “major cause” of

his need for medical treatment or any disability he has sustained.

Thus, he has failed to prove the occurrence of a compensable injury

to his cervical spine, as that term is defined by Ark. Code Ann.

§11-9-102(4)(A)(ii)(b)and  §11-9-102(4)(E)(ii).  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission

has jurisdiction of this claim.

2. On all relevant dates, including March 28,

2008, the relationship of employee-self

insured employer-third party administrator

carrier existed between the parties.

3.  On all appropriate dates, the claimant earned

wages sufficient to entitle him to weekly

compensation benefits of $522.00 for total

disability and $392.00 for permanent partial

disability, should such benefits have been

applicable.  

4. The claimant has failed to prove by the

greater weight of the credible evidence that

he sustained a “compensable injury” to his

cervical spine, on March 28, 2008, or any

other date. Specifically, the claimant has

failed to prove that his cervical difficulties

were the result of a physical injury that
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arose out of and occurred in the course of his

employment, that was caused by a specific

incident, and that is identifiable by time and

place of occurrence, as required by Ark. Code

Ann. §11-9-102(4)(A)(i). He has also failed to

prove that his employment activities for this

respondent, including the wearing of a lead

apron,  were the likely or probable cause of

any physical injury or damage to his cervical

spine that was, in turn, the “major cause” of

any disability or need for treatment, as

required by Ark. Code Ann. §11-9-

102(4)(A)(ii)(b) and §11-9-102(4)(E)(ii).

5. The respondents have denied the occurrence of

any compensable injury to the claimant’s

cervical spine and have controverted this

claim in its entirety.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                            
          MICHAEL L. ELLIG

           ADMINISTRATIVE LAW JUDGE


