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STATEMENT OF THE CASE

A hearing was held in the above styled claim on April 5, 2010,

in Springdale, Arkansas.

A pre-hearing order had been previously entered in this claim

on February 22, 2010. This pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  A copy of this pre-

hearing order was made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

2. The appropriate weekly compensation rates were $484.00

for total disability and $363.00 for permanent partial

disability.

3. The claims are controverted in their entirety.
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By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained a compensable injury to

his low back as the result of a cumulative trauma over

time and/or a specific incident on or about February 5,

2009.

2. The claimant’s entitlement to the medical services,

temporary total disability benefits from February 6, 2009

through a date yet to be determined.

3. Whether the claimant is entitled to benefits under Ark.

Code Ann. §11-9-505(a).

4. Travel expenses for travel to physicians to whom he was

sent by respondents.

5. Whether the respondents are liable for the expense of

medical services that was received at their direction.

In regard to these issues, the claimant contends that he

sustained a compensable injury to his low back, either as the

result of cumulative trauma from his employment over a period of

time, the result of a specific employment-related incident on or

about February 5, 2005, or both. He further contends that he is

entitled to medical services for this compensable injury, including

reasonable travel expenses to obtain such services, and temporary

total disability benefits from February 6, 2009, through a date yet

to be determined. In the alternative, the claimant seeks benefits

under Ark. Code Ann. §11-9-505(a). Finally, the claimant contends

that, regardless of the outcome of the other issues, the
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respondents are liable for the expenses incurred for the medical

services provided to him by physicians to whom he was specifically

sent by the respondents, including reasonable travel expenses to

receive these services.

In regard to these issues, respondents controvert the claims

in their entirety.

At this time, an evidentiary ruling made at the start of the

hearing will again be addressed.  Immediately prior to the

commencement of the hearing, the claimant tendered additional

medical reports and records, which had not been provided to this

Commission and the respondents at least seven days prior to the

hearing.  The respondents objected to the tardy introduction of

these records. The claimant announced that, although he had seen

Dr. Michael Clarke on March 9, 2010, he had diligently tried, but

had not been able to obtain the narrative report from Dr. Clarke,

until March 29, 2010.  The respondents’ objection was conditionally

overruled. The respondents were given thirty days to exercise their

right to cross examine Dr. Clarke (in whatever manner the

respondents chose) and/or to or present any relevant rebuttal

evidence to these records. The respondents subsequently advised

this Commission that they were not going to exercise their right of

cross examination, in regard to Dr. Clarke, or present a rebuttal

evidence, but renewed their objection. 

Clearly, the claimant did not comply with the provisions of

Ark. Code Ann. §11-9-705(c)(2)(A). Nor, did he comply with the

directive regarding the introduction of documentary evidence, as



Flynn-F901435/F902227 -4-

set out in the Prehearing Order.  However, the claimant is a truck

driver with no particular knowledge of the law or legal procedures.

He had also traveled some distance to attend the scheduled hearing,

as had the respondents’ attorney. To continue the hearing, in order

to allow the seven-day waiting period to elapse, would have been

an unnecessary financial burden to both parties.  To have sustained

the respondents’ objection would not have been necessary to protect

the respondents’ fundamental right to fair play and due process and

would have placed a technical procedure rule above the Commission’s

legislative mandates to conduct its hearings in a manner that would

best protect the interest of all parties.

 The respondents were afforded the same rights to which they

would have been entitled if the report of Dr. Clarke had been

timely filed. Workers’ Compensation proceedings have never been

intended by the legislature to be overly technical, particularly in

regard to procedure, and the Commission has been granted

substantial leeway in its conduct of hearings, so long as all of

the fundamental rights of the parties are protected.  In fact, Ark.

Code Ann. §11-9-705(c)(3) makes it clear that it is within the

discretion of the Commission to allow the introduction of medical

reports or testimony of a physician, which was not tendered in a

manner that complied with the provisions of Ark. Code Ann. §11-9-

705(c)(2).

In making my ruling on the respondents’ objection, it was my

opinion that the claimant’s failure to comply with the seven-day

requirement was understandable, that to exclude the relevant
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medical exhibit solely for only a technical reason would be

unnecessarily and inherently unfair to the claimant, that to

continue the hearing to allow the introduction of the tendered

medical report in a timely manner would only result in an

unnecessary delay and added expense for both parties, and that the

respondents’ fundamental rights to due process (i.e. the right to

cross examine and present rebuttal evidence) would still be

adequately protected. Thus, based on the respondents’ waiver of

their right of cross examination and their right to present

rebuttal evidence, the respondents’ tender of the medical report of

Dr. Clarke is admitted and the respondents’ objection is denied.

I. COMPENSABILITY

The first issue to be addressed is whether the claimant

sustained a compensable injury to his low back, during his

employment with the respondent. The claimant has alleged that his

lower back difficulties constitute a “compensable injury” under

either or both Ark. Code Ann. §11-9-102(4)(A)(i) or §11-9-

102(4)(A)(ii)(b). The burden of proof rests upon the claimant to

prove all of the facts necessary to satisfy all of the statutory

requirements necessary to establish a compensable injury within the

meaning of the Act.

The claimant must first prove that his alleged lower back

injury satisfies the statutory requirements for a “compensable

injury” that are set out in Ark. Code Ann. §11-9-102(4)(D).This

subsection requires that the claimant prove by medical evidence,

the actual existence of the physical injury or damage that is
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alleged to be compensable. Further, the actual existence of this

physical injury or damage must be supported by “objective

findings”, as that term is defined by Ark. Code Ann. §11-9-

102(16)(A)(i). 

In the present case, the medical record consists of reports

from the Life Guard Ambulance Service, Santa Rosa Medical Center,

Dr. Nolan Snider, Dr. Thomas Brown, Dr. Kenneth Dugan, and Dr.

Michael Clarke.

   The Life Guard Ambulance Service record only indicated a

diagnosis of back pain.  The symptoms are recorded as pain and

tenderness to palpitation in the lower thoracic spine at the T12

level, with radiation of pain into each side. The claimant is also

reported to have been unable to voluntarily  lift his head or legs

or to walk.

The Santa Rosa Medical Center medical reports recorded

complaints of pain in the lower back and an inability to stand.

These records indicated no neurological or musculoskeletal

abnormalities were recorded. Although the discharge instructions

indicated that a diagnosis was made, none of the various records

from this facility, which have been submitted, actually identify

any specific diagnosis of the claimant’s difficulties.    

The various reports of Dr. Snider reveal a diagnosis of a

lumbar strain.  It is apparent from these reports that Dr. Snider

based this diagnoses on the claimant’s subjective complaints of low

back pain and his visual observation of muscle spasms in this area.
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The records of Dr. Brown, a chiropractor, noted a diagnosis of

lumbar segmental dysfunction, low back pain, sacrum segmental

dysfunction, sacroiliac pain, pelvis segmental dysfunction, and

muscle spasm. There is no indication in Dr. Brown’s records as to

what was the basis of these diagnoses. For  these diagnoses, Dr.

Brown provided the claimant treatment on only one occasion, which

was in the form of spinal manipulation, short waive diathermy, and

mechanical traction.

The records of Dr. Dugan contain only a diagnosis of back

pain, hyperlipidemia, and HTD. No physical findings are noted in

any of these records and no basis for these diagnoses is given.

In his report of March 9, 2010, Dr. Clarke noted that x-rays

of the claimant’s thoracic spine showed a possible “very minor”

compression fracture of the T12 vertebra, which could, in fact, be

developmental. He also stated that x-rays of the claimant’s lumbar

spine showed a defect in the form of a Grade I spondylolisthesis,

at L5-S1 with a developmental pars defect. It was Dr. Clark’s

opinion that the claimant’s complaints of back pain were “most

likely” coming from the L5-S1 area. In his report, Dr. Clarke also

mentioned a minor compression fracture of the L1 vertebra. This

would appear to be a clerical error, as he had previously failed to

indicate that any  abnormality of the L1 was shown on the x-rays,

but did note a defect that was possibly in the form of a

compression fracture that involved the adjoining T12 vertebra.

It is apparent from the medical evidence presented, that Dr.

Snider and Dr. Clarke have diagnosed the presence of some type of
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physical injury or damage to the claimant’s lower back. Further,

the existence of this diagnosed physical injury or damage is

supported by “objective findings” that were in the form of muscle

spasms and radiographic abnormalities noted on x-ray. I find the

reports and records of these physicians to be sufficient to satisfy

the statutory requirements of  Ark. Code Ann. §11-9-102(4)(D).

Next, the claimant must prove that this medically established

and objectively supported physical injury or damage satisfies the

definitional requirements for a “compensable injury”, contained in

either Ark. Code Ann. §11-9-102(4)(A)(i)or §11-9-102(4)(A)(ii)(b).

     One definitional requirement that is common to both of these

sections is that the physical injury or damage must arise out of

and occur in the course of the employment.  In order to satisfy

this requirement, the claimant must prove the existence of a causal

relationship between the physical injury or damage and his

employment. However, he need not prove the existence of this causal

relationship to an absolute certainty.  Nor, is it  necessary that

he prove that the employment-related cause was the sole or even

“major” cause of the physical injury or damage.  The claimant need

only prove that the existence of the causal relationship is likely

or probable and that the employment played some causal role in

producing the physical injury or damage giving rise to his

claimant’s back complaints.

Various medical reports and records appear to relate the

claimant’s difficulties with his back to his employment with the

respondent. In some of these records, such statements are merely a
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recitation of statements made by the claimant as to what he

believes to be the cause of his related complaints than the

statement of an expert medical opinion by the particular provider.

In other medical records, particularly those of Dr. Snider and Dr.

Clarke, the medical providers appear to actually be expressing an

opinion on the cause of the claimant’s lower back difficulties.

However, it is obvious that these expert medical opinions assume

the accuracy of the history related by the claimant to these

physicians, concerning the circumstances and events surrounding the

onset and progression of his reported back difficulties. If this

history is unreliable, then any opinions based on such statements

would be unreliable.

Thus, the only direct evidence presented to establish the

required causal relationship is the claimant’s own testimony.

Although the testimony of a party is never considered

uncontradicted, it cannot be arbitrarily disregarded. If such

testimony is found credible, it may be sufficient, in and of

itself, to prove any fact it is legally competent to address.

At the hearing, the claimant gave the following description of

the nature and onset of his back difficulties and the circumstances

and events surrounding the initial manifestation of these

complaints.  He was sent by rental car from the respondent’s yard,

in Lowell, Arkansas to Birmingham, Alabama, where he was to pick up

a truck from a freight liner dealer. The claimant apparently left

Lowell, Arkansas for this purpose on January 28, 2009. He was

unable to obtain a truck in Birmingham, Alabama, and was directed
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by the respondent to proceed by rental car to Memphis, Tennessee,

for the purpose of picking up a truck. He ultimately obtained a

truck in Memphis, and was dispatched by the respondent to a

destination in Louisiana.  This occurred on February 1, 2009.  On

February 2, 2009, he contacted the respondent and complained about

various defects affecting this truck, and that these defects were

causing him back pain. He was instructed by the respondent to

complete his load. At approximately 5:30 p.m on February 4, 2009,

he  was proceeding from Louisiana to an assigned drop in Florida.

His truck hit “some kind of bump in the road” and the steering

wheel collapsed or moved forward. This resulted in his body also

moving forward, and he experienced a sudden very severe pain in his

back.  Shortly thereafter, he pulled off the road into a closed

service station for the night. At that time he called and reported

the incident and his difficulties to his dispatcher. He was asked

if he could continue with the delivery of the load, and he

responded that he would try. At approximately 6:30 the next

morning, February 5, 2009, he began driving to his designated

destination. He began experiencing  severe pain in his back, when

he attempted to use his left leg to operate the clutch. After

driving for approximately ten minutes, he pulled in to a rest area

off the interstate. Several hours later, a security guard or police

officer knocked on the door of his truck. He was unable to raise

his back, his head, or his legs. The security guard got into the

truck and, after having a conversation with the claimant, called an

ambulance.  When the ambulance arrived, he was assisted out of the
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truck by the ambulance personnel, given morphine, and transported

to the Santa Rosa Medical Center.  While in the emergency room, he

was contacted by the respondent and was told that arrangements

would be made for him to obtain medical care closer to home. He was

provided with taxi fare from the hospital to a hotel, a night’s

lodging at the hotel, and an airline ticket for the return trip

home.  He was subsequently contacted by the respondent, and

arrangements were made by the respondent for him to see Dr. Snider.

He was treated by Dr. Snider with the use of oral medication, an

injection, and physical therapy.  The respondents continued to

provide him with treatment by and at the direction of Dr. Snider,

until some time in March of 2009. At that time, the respondents

refused to authorize any further physical therapy and subsequently

any other medical services by Dr. Snider. 

The statements made by the claimant to his various medical

providers, concerning the nature of his complaints and the

circumstances and events surrounding the onset of his back

complaints conflict with that related by the claimant in his

testimony.  Further, these histories conflict between the various

medical providers. 

The ambulance service record noted the claimant’s initial

complaints as an inability to move his head and legs or to walk,

and tenderness to palpitation in the thoracolumbar area (T12-L1)

with radiating pain into both sides.  This report further recorded

a history of the development of severe thoracic pain on the second

day of the claimant’s trip and appeared to attribute these
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difficulties to the claimant’s defective truck seat. It also

described the claimant’s difficulties as “atraumatic back pain” or

back pain that was not occasioned by any specific incident of

trauma. No mention was made of the steering wheel collapse/bump

incident, as described by the claimant, or any specific incident.

Upon his arrival at the emergency room of the Santa Rosa

Medical Center, a history was recorded of low back pain with an

onset of two days prior, that he was having back pain yesterday and

was only able to drive, 300 miles, and that the pain was now much

more severe. It was also reported that the claimant related that he

had been unable to stand for two days and had a history of “chronic

back pain”. Again, no mention was made of the steering wheel

collapse/bump incident.

The records of Dr. Snider reveal that, when he initially saw

the claimant, on February 12, 2009, the claimant was complaining of

lower back pain in the mid lumbar area. He further recorded that

the claimant attributed these difficulties to driving a truck with

a “hard seat” and stated that the had performed these activities

for a week before the pain had become so bad that he could not

move.  Again, there was no mention of any specific incident,

particularly the steering wheel collapse/bump incident that was

described by the claimant in his testimony.  The subsequent records

of Dr. Snider, including the physical therapy notes by Shannon

Crum, recorded complaints of pain involving the lower back and

upper back to the scapular area.  It was also noted that this pain

appeared to move location from the low back to the mid or upper
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back in the scapular area and was not localized to any one area.

However, the muscle spasms appear to have been observed only in the

lower lumbar paraspinal musculature. 

Dr. Clarke recorded complaints on the right side in the right

flank or right iliolumbar area, that extend the dorsolumbar

junction.  He further reported that the claimant gave a history

that this pain began in the dorsolumbar area and that the initial

onset of pain occurred on February 4, 2009, when the claimant’s

truck hit a bump on the road that caused him to lunge forward and

caused his steering wheel to collapse forward. Dr. Clarke did not

record any history of an onset of  lumbar complaints after extended

driving of a truck with a defective seat.  However, he did

attribute the claimant’s complaints to a defect in the lower lumbar

area (L5-S1).  It is even more curious that Dr. Clarke stated that

the claimant did not receive any follow up medical treatment for

his difficulties, as directed, after the emergency room visit at

the Santa Rosa Medical Center in Florida.  

Obviously the claimant has been involved in various periodic

conflicts with his supervisors since shortly after he began

employment with the respondent and was in the midst of one of these

episodes in late 2008 and early 2009, prior to the onset of his

current difficulties. One of these areas of conflict involved what

he  believed to be the poor condition of the trucks that he was

being assigned. I am convinced that the claimant sincerely believes

that he was intentionally being assigned to these trucks in order

to cause him to resign his employment with the respondent.
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Regardless of whether the claimant was correct in his belief, the

truck he was assigned in Memphis, appears to have had an old worn

driver’s seat.  This fact is established not only by the claimant’s

testimony, the picture he has offered, and the March 25, 2009

repair request, but even more significantly by the ambulance

personnel’s record of their visual observation of the seat. 

Clearly, it is reasonably possible that extensive driving of

a semi tractor trailer with a defective seat could possibly produce

a lumbar strain, as diagnosed by Dr. Snider, or even aggravate a

pre-existing degenerative disc with developmental Grade I

spondylolisthesis and pars defect at L5-S1, as diagnosed by Dr.

Clarke. However, it is equally possible that such a strain or

aggravation of this pre-existing condition could have had any

number of causes. It would appear highly unlikely that riding in

the defective seat or the relatively minor trauma from the steering

wheel/bump incident, as described by the claimant, could have

reasonably caused a compression fracture of the T12 vertebra.  Such

fractures reasonably require fairly substantial axial trauma to the

spine. In fact, the evidence presented fails to establish with any

degree of certainty that the radiographic defect of the T12

vertebra is actually a compression fracture. I am also concerned

about the possibility that the claimant’s alleged back injury may

be simply a retaliatory act in the claimant’s ongoing feud with one

of his supervisors.  

Clearly, there is an obvious conflict between the claimant’s

testimony and the medical evidence concerning the area and nature
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of his back complaints, as well as when and how these complaints

develop. The nature and magnitude of the claimant’s subjective

complaints clearly appear to exceed his clinical findings.  In

fact, the initial complaints voiced by the claimant to the

ambulance personnel would far outweigh any objectively demonstrated

physical injury or damage to his back. The claimant’s described

paralysis or inability to move his head or legs would be totally

inconsistent with any objective physical findings or even of the

conditions diagnosed. The subsequent migratory nature of the

claimant’s back complaints also appears inexplicable.

 The claimant’s allegation that his back difficulties were due

to prolonged driving with a bad seat would be inconsistent with the

rough draft driving logs that the claimant introduced.  These logs

show that the longest single period that the claimant drove, after

he left Memphis, was seven hours, and this period immediately

followed his departure from Memphis. These logs show that he drove

seven hours,  had a one hour break,  drove another thirty minutes,

had a twenty hour and fifteen minute break from driving, drove one

hour and thirty minutes and had a fifteen hour and fifteen minute

break, drove another one hour and forty-five minutes, had a two

hour and forty-five minute break, drove five hours and fifteen

minutes, had an eighteen-hour break, drove four and a half hours,

had a one hour and forty-five minute break, drove one hour and

forty-five minutes, had a thirteen hour and fifteen minute break,

and then drove forty-five minutes before pulling into the rest area
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in Florida.  Thus, the claimant only drove a total of less than

twenty-three hours in a four day period.

After consideration of the evidence presented, I am simply not

convinced that the greater weight of the credible evidence proves

the likely or probable existence of a causal relationship between

the medically established and objectively documented physical

injuries or damage to the claimant’s back and either his general

employment activities for this respondent over time or a specific

employment-related incident on February 4 or February 5, 2009.

Thus, the claimant has failed to meet this burden and has not

proven that he sustained a physical injury to his back that arose

out of and occurred in the course of his employment with his

respondent, as required by both Ark. Code Ann. §11-9-102(4)(A)(i)

and §11-9-102(4)(A)(ii)(b).

II. MEDICAL EXPENSES

My decision on compensability made moot the claimant’s

entitlement to temporary total disability benefits and benefits

under Ark. Code Ann. §11-9-505(a). It has also made moot the

claimant’s entitlement to any medical expenses, which were not

obtained by the claimant at the expressed direction of the

respondents. However, applicable case law provides that the

respondents are estopped from denying liability for any medical

services that were expressly received by the claimant at their

direction, even if the claimant subsequently fails to prove the

occurrence of a compensable injury.
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The evidence presented proves that the medical services, which

were received by the claimant by and at the direction of the

emergency room of the Santa Rosa Medical Center and by and at the

direction of Dr. Nolan Snider, constitute medical services that

were received by the claimant at the direction of the respondent.

The evidence shows that the respondents authorized the emergency

room of Santa Rosa Medical Center to evaluate and treat the

claimant, actually sent the claimant to seek an evaluation and

treatment by Dr. Snider, and authorized the services provided by

and at the direction of Dr. Snider. Thus, I find the respondents

are liable for the expense of these services, subject to the

medical fee schedule.

Further, reasonable travel expense incurred by a claimant to

obtain medical services are also considered to be part and parcel

of the medical services provided. Thus, if the respondents are

liable for the medical services, they are also liable for the

expense of travel necessary to obtain such services.  Therefore, I

find that the claimant is entitled to reasonable travel expense, at

the rate of 43 cents per mile, for travel necessary to obtain the

services provided him by and at the direction of Dr. Snider.    

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this case.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.
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3.  On all relevant dates, the claimant earned wages

sufficient to entitle him to weekly compensation benefits of

$484.00 for total disability and $363.00 for permanent partial

disability, should such benefits have been applicable.

4.  The claimant has failed to prove by the greater weight of

the credible evidence that he sustained a compensable injury to his

back, either as the result of cumulative trauma over time and/or a

specific employment-related incident on or about February 5, 2009.

Specifically, the claimant has failed to prove by the greater

weight of the credible evidence the likely or probable existence of

a causal relationship between any physical injury or damage to his

low back and any employment-related cumulative trauma over time or

any employment-related specific incident on or about February 5,

2009. 

5. The respondents are estopped from denying liability for the

medical services provided to the claimant at the emergency room of

Santa Rosa Medical Center or by and at the direction of Dr. Nolan

Snider. This also includes reasonable travel expense incurred by

the claimant in obtaining the medical services provided him by and

at the direction of Dr. Snider.  

6. The respondents have denied the occurrence of any

compensable injury to the claimant’s lower back and have

controverted this claim in its entirety.

ORDER

The respondents shall be liable for the expense of the medical

services provided to the claimant for his back difficulties by the
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emergency room of the Santa Rosa Medical Center and by and at the

direction of Dr. Nolan Snider.  This liability shall be subject to

the medical fee schedule.  However, the respondents are not liable

for any other medical expenses, including the expense incurred to

Life Guard Ambulance Service.

The respondents shall pay to the claimant reasonable travel

expenses, which shall consist of mileage, at the approved rate, for

a round trip travel between the claimant’s home and the location

the medical services was provided for medical services rendered by

and at the direction of Dr. Snider.

For the reasons heretofore stated in this Opinion, all other

claims for benefits under the Arkansas Workers’ Compensation Act

must be denied and dismissed.

All benefits herein awarded,  have heretofore accrued, and are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                  
           MICHAEL L. ELLIG

                        ADMINISTRATIVE LAW JUDGE            


