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Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by MELISSA WOOD, Attorney, Little Rock,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on June 22, 2010,

in Fort Smith, Arkansas. A pre-hearing order was entered in this

case on September 15, 2009. This pre-hearing order set out the

stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  However, prior to the

commencement of the hearing, an additional stipulation was entered

to the effect that there was no dispute over medical services

provided to the claimant prior to August 18,2008. An additional

issue was also identified that being whether Dr. Bylack’s services,

after August 18, 2008, represented “unauthorized medical services”

under Ark. Code Ann. §11-9-514. A copy of the pre-hearing order

with these amendments noted thereon was made Commission’s Exhibit

No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:
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1. The Opinion of September 11, 2006, has become final and

is res judicata of all issues raised and addressed

therein.

2. There is no dispute over medical services provided prior

to August 18, 2008.

By agreement of the parties the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to additional medical

services.

2. Whether Dr. Bylak’s services are “unauthorized”, under

Ark. Code Ann. §11-9-514.

 In regard to these issues, the claimant contends:
  
“a. The claimant contends that when she last
saw Dr. Smith she was still symptomatic and
was advised that she could return on an as
needed basis; however, when she attempted to
return to see Dr. Smith the respondent’s
carrier would not authorize the appointment.
The claimant contends that continued treatment
by or at the direction of Dr. Smith is
reasonable and necessary and that the
respondents should be ordered to pay for such
treatment.

 b. The claimant contends that her attorney is
entitled to an appropriate attorney’s fee.”
 

In regard to these issues, respondents contend:

“Respondents contend that all appropriate
benefits have been paid with regard to this
claim. Dr. Smith released claimant to full
duty with a 0% impairment rating on August 18,
2008. Since that time, claimant has been
working full time for another employer.
Additional medical care is not reasonable and
necessary. Respondents further contend that
claimant has had two (2) independent
intervening incidents since her treatment with
Dr. Smith in August of 2008 and that they
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should not be responsible for additional
medical care subsequent to those intervening
injuries.

Respondents are also contending that there
have been two independent intervening injuries
sustained by the claimant since her last
medical care paid for by respondents.”

 DISCUSSION

   The cental issue in this case is the claimant’s entitlement

to additional medical services for her left shoulder difficulties,

after August 18, 2008. The specific medical services in dispute are

the medical services provided by Dr. John Weddle and/or personnel

at River Valley Urgent Care (on September 19, 2009, and possibly

September 22, 2009), by and at the direction of Dr. Steven Smith

(on September 24, 2009, October 15, 2009, and November 19, 2009,

and physical therapy provided at Dr. Smith’s recommendation),  by

and at the direction of Dr. Joseph Bylak (on December 15, 2009,

January 13, 2010, January 26, 2010, and February 23, 2010).  Also

included are physical therapy and radiographic studies that were

performed at Dr.  Bylak’s request.

 The burden rests upon the claimant to prove that these

medical services represent reasonably necessary medical services

for her compensable injury. In order to meet this burden, the

claimant must prove that these particular medical services were

necessitated by or connected with her compensable injury of

September 27, 2004 and that these services had a reasonable

expectation of assisting in the claimant’s return to more near her

preinjury state.  
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In the present case, the medical evidence reflects that the

claimant’s primary treating physician for her compensable left

shoulder injury was Dr. Steven Smith, an orthopaedic surgeon at the

River Valley Musculoskeletal Center.  Dr. Smith initially performed

corrective surgery on the claimant’s left shoulder on July 28,

2005.  This surgery was in the form of a debridement of a partial

surface tear of the rotator cuff, an acromioplasty, a distal

clavicle resection, and a bursectomy. On December 7, 2005, Dr.

Smith rated the claimant’s physical impairment for her compensable

injury at 15 percent to her “upper extremity”.  

The claimant did not return to see Dr. Smith again, until

November 14, 2006.  At that time, she reported that she had

continued to work under the restrictions, which had been set by Dr.

Smith, and that her left shoulder difficulties remained essentially

unchanged. Dr. Smith prescribed oral medications and directed the

claimant to return on an as needed basis. 

Apparently, the claimant did not return to Dr. Smith until the

latter part of 2007. At that time, an MRI of the claimant’s left

shoulder was performed and showed only the normally expected

effects of the prior reconstructive surgery. On this visit, the

claimant’s symptoms appeared to have changed and were noted to be

in the area of her biceps tendon. Dr. Smith recommended an

evaluation and second opinion by one of his associates, Dr. Joseph

Bylak. 

Following his evaluation, Dr.  Bylak recommended a second

diagnostic and possibly therapeutic arthroscopy. This procedure was
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subsequently performed by Dr. Smith on June 3, 2008. The claimant

continued to regularly see Dr. Smith for follow up through August

18, 2008. On that date, Dr. Smith noted only a bit of residual

soreness and a little bit of crepitation of the shoulder. He also

opined that the claimant was “nearing maximum medical improvement”.

He released the claimant from further scheduled follow up and

indicated that the claimant had experienced no additional permanent

physical impairment, as a result of the second surgery. It seems

that the claimant sought no further medical services for her left

shoulder difficulties until some time in May of 2009. Her attempt

to return to Dr. Smith, at that time, was prevented by the

respondents’ refusal to authorize the visit.

On June 29, 2009, the claimant’s attorney requested the

respondents to authorize a return visit with Dr. Smith. The

respondents’ continued to refuse authorization.

On September 19, 2009, the claimant went to the Urgent Care

Medical Clinic seeking treatment for difficulties with her left

shoulder. The claimant related a history that these difficulties

had began three days prior, after an altercation with her daughter.

On his physical examination, Dr. John Weddle noted marked pain in

the area of the acromioclavicular joint and the proximal biceps

tendon. He also noted a “palpable pop” with extension rotation and

overhead range of motion. Dr. Weddle diagnosed a severe internal

derangement of the left shoulder joint with likely rotator cuff

tendon tear.
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On September 24, 2009,the claimant finally returned to Dr.

Smith. In his report of that date, Dr. Smith recorded that the

claimant had “been in usual state of mild discomfort with periodic

flare ups but was overall doing well until a week prior to this

visit”. At that time, he recorded that the claimant was “holding

something with left arm, her left shoulder became jammed back and

she had a marked increased of pain”. Dr. Smith also noted that the

claimant had gone to Urgent Care for initial medical treatment of

her increased difficulties.

In the physical therapy records of October 21, 2009, the

physical therapist also noted a history of a flare up of the

claimant’s left shoulder difficulties in September, when the

claimant experienced an incident “somehow jamming her left arm and

fearing she tore something loose” . The physical therapy records of

November 6, 2009, also note a subsequent incident involving the

claimant’s left shoulder. This report stated:

“I was doing better until Wednesday, 11/4/09,
night and then I hit a deer with my vehicle. I
just moved my left hand up the steering wheel
and then when I made impact with the deer, it
tagged my shoulder pretty good and yesterday I
hurt all day long. I was in misery.”

The claimant saw Dr. Smith in follow up on November 19, 2009.

Dr. Smith also took a history of an incident wherein the claimant

hit a deer with her vehicle that worsened her shoulder pain. Dr.

Smith instructed the claimant to return for follow up in six weeks.

However, it appears the claimant subsequently saw Dr. Bylak on

December 15, 2009. Curiously, the history recorded by Dr. Bylak was

that the claimant had experienced only a continuation of pain in



Fisher-F411831 -7-

her left shoulder, since her last surgery. His report failed to

note any mention of the claimant’s struggle with her daughter or

the motor vehicle accident with the deer. Dr. Bylak again

recommended another arthroscopy of the claimant’s left shoulder.

This procedure was performed on January 13, 2010. Dr. Bylak’s

operative note indicated that a significant portion of the various

procedures that he performed were directed toward the removal of

scar tissue and adhesions from the claimant’s previous surgeries.

He removed two sutures left from the prior surgery and some

ligamentous tissue that was still adherent to the acriomion.

Further surgical reshaping of the distal clavicle was carried out.

 However, Dr. Bylak also noted a defect involving the humeral

head that he described as a “previous separation of the subchondral

bone and chondral surface”. This defect was observed to cause the

tendon to catch on the superior labrum and the posterior rim of the

glenoid with abduction of the shoulder. This defect was surgically

repaired by  debridement and microfracturing of the involved bone.

The claimant testified that, following her surgery by Dr.

Smith, in June of 2008, she continued to experience pain and

“popping” involving her left shoulder. She stated that the

“popping” had started shortly after her first surgery in July of

2005. It was her testimony that, in May of 2009, she attempted to

return to see Dr. Smith about these persistent complaints but was

not able to get in and see him. The claimant acknowledged that she

was involved in an altercation with her daughter in September of

2009, and that this altercation caused an increase in the pain and
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swelling affecting her left shoulder. She also acknowledged that

her visit to the Urgent Care Clinic was the result of this increase

in the magnitude of these symptoms.  She also conceded that she had

hit a deer with her vehicle in November of 2009, but denied that

this accident caused any change or increase in her symptoms. The

claimant also denied that she told her physical therapist or Dr.

Smith that this accident caused any change or increase in her left

shoulder symptoms. Finally, the claimant testified that in December

of 2009, she attempted to schedule a follow up visit with Dr.

Smith, as she had previously been directed, but was instead

scheduled to see Dr. Bylak by Dr. Smith’s nurse. 

 After consideration of all the evidence presented, it is my

opinion that the greater weight of the credible evidence

establishes that the medical services provided to the claimant for

her left shoulder complaints  by and at the direction of Dr. Smith

and Dr. Bylak, after August 18, 2008,  were necessitated by or

connected with her initial compensable injury of September 27,

2004. In reaching this decision, I recognize that there is evidence

that the claimant sustained trauma to this portion of her body in

the incident with her daughter and  the incident when she struck

the deer with her motor vehicle. However, I am persuaded by the

greater weight of the medical evidence presented that neither of

these subsequent events produced any additional actual physical

damage to the claimant’s left shoulder or necessitated the services

provided by Dr. Smith and Dr. Bylak.  Rather, the services provided

by these physicians were necessitated by the mere continuation and
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natural progression of the physical damage from the claimant’s

initial compensable injury and the trauma of the two previous

surgeries that this injury required.  When Dr. Smith  released the

claimant, on August 18, 2008, he noted the observation of

continuing crepitation or popping of the shoulder joint, as well as

residual soreness. During the surgery by Dr. Bylak, on January 13,

2010, all of the various defects he observed and surgically

repaired were clearly the result of the natural progression of the

physical damage from the claimant’s initial compensable injury and

her two previous surgical repairs. There is no mention in his

operative report of the observation of any new damage to the left

shoulder from any subsequent injury. The claimant’s testimony that

she continued to experience chronic symptoms with her left

shoulder, following her release by Dr. Smith in August of 2008, and

the fact that she attempted to obtain further medical services for

these continuing symptoms as early as May of 2009, further supports

the conclusion that these subsequent medical services were

necessitated by or connected with her initial compensable injury

and its natural progression, rather than any new injury or trauma.

However, it is my opinion that the greater weight of the

credible evidence also shows that the medical services sought and

received by the claimant from Dr. John Weddle at the Urgent Care

Clinic, in September of 2009, were necessitated by the incident

with the claimant’s daughter and not her initial compensable

shoulder injury. Clearly, the claimant sought these medical

services as a result of the apparent temporary increase in the
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magnitude of her symptoms that resulted from this altercation, rather

than her prior and continuing chronic symptoms. Thus, these medical

services would not be “reasonably necessary” under Ark. Code Ann. §11-9-

508 and the respondents would not be liable for the expense of these

services.

After consideration of all the evidence presented, it is my further

opinion that the greater weight of the evidence establishes  that the

medical services provided to the claimant for her left shoulder

difficulties by and at the direction of Dr. Smith and Dr. Bylak, after

August 18, 2008, were “reasonable”. These services were of a type and

nature generally recognized by the medical community as being

appropriate for the evaluation and treatment of the symptoms and

complaints such as those voiced by the claimant.  These services were

also medically appropriate for the actual physical damage that was

subsequently observed by Dr. Bylak during the January 13, 2010

diagnostic and corrective surgery.  Thus, I find that the medical

services provided the claimant for her left shoulder complaints by and

at the direction of Dr.  Smith and Dr. Bylak, after August 18, 2008,

represent “reasonably necessary medical services “ for her compensable

left shoulder injury. Pursuant to the provisions of Ark. Code Ann. §11-

9-508, the respondents would be liable for the expense of these

services, subject to the medical fee schedule. However, the services

provided the claimant by Dr. Weddle at the Urgent Care Clinic in

September of 2009, would not represent reasonably necessary medical

services for the claimant’s compensable injury, and the respondents

would not be liable for the expense of these services.

The final issue to be addressed is whether the medical

services provided the claimant by and at the direction of Dr. Bylak
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represent “unauthorized” medical services, under Ark. Code Ann.

§11-9-514. The evidence presented clearly shows that, when the

claimant commenced treatment by Dr. Bylak, in December of 2009, the

respondents had already refused to provide the claimant with any

further medical services for her left shoulder difficulties by any

physician. Thus, when the claimant commenced treatment by Dr.

Bylak, there was no longer any “authorized” treating physician.

Applicable case law provides that, when a respondent refuses

to “authorize” a treating physician, Ark. Code Ann. §11-9-514 is no

longer applicable. The claimant is free to seek appropriate medical

treatment from any physician they may select. However, the claimant

does so at their own risk. If the claimant can subsequently

establish that the medical services received were “reasonably

necessary” for the compensable injury, such medical services may be

retroactively “authorized” or approved by this Commission, making

the respondents liable for the expense of these services. 

I find that the medical services provided the claimant for her

compensable left shoulder injury by and at the direction of Dr.

Bylak do not represent “unauthorized” medical services, under Ark.

Code Ann. §11-9-514. Thus, the respondents are liable for the

expense of these services, subject to the medical fee schedule.

There is one final matter that needs to be addressed. The medical

evidence indicates that Dr. Bylak may have provided the claimant with

medical services for a condition or difficulties that involve the

claimant’s neck and cervical spine.  These services include a

cervical MRI. It is difficult to ascertain from the record whether
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the claimant is asking that the respondents be held liable for the

expense of these services. However, the claimant has introduced

various medical reports dealing with a possible cervical condition.

Therefore, these services will be addressed.

The respondents have not stipulated that the claimant

sustained a compensable injury to her neck or cervical spine in the

employment-related accident of September 27, 2004.  There has been

no determination by this Commission that any compensable injury

occurred to this portion of the claimant’s body in that employment-

related accident. In fact, no such determination has been

previously requested and no such determination was requested at the

time of the present hearing.

 Thus, I find that the claimant has failed to prove that  any

medical services provided to her by and at the direction of Dr.

Bylak and directed toward any cervical problem or condition has not

been shown to be necessitated by or connected with any  compensable

injury, and the respondents would not be liable for the expense of

these services, under Ark. Code Ann. §11-9-508.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On September 27, 2004,  the relationship of employee-

employer-carrier existed between the parties.

3. On September 27, 2004,  the claimant earned wages

sufficient to entitle her to weekly compensation benefits
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of $187.00 for total disability and $154.00 for permanent

partial disability.

4. On September 27, 2004, the claimant sustained a

compensable injury to her left shoulder.

5. There is no dispute over medical services provided to the

claimant for her compensable left shoulder injury through

August 18, 2008.

6. The medical services provided to the claimant for her

left shoulder difficulties by and at the direction of Dr.

Steven Smith and Dr. Joseph Bylak, after August 18, 2008,

represent reasonably necessary medical services for the

claimant’s compensable injury, under Ark. Code Ann. §11-

9-508. Specifically, the greater weight of the evidence

proves that such medical services were necessitated by or

connected with the claimant’s compensable injury and were

reasonable in light of the potential benefit they offered

in returning the claimant to as near her preinjury state

as the permanent character of her injury will allow.

7. The medical services provided to the claimant by and at

the direction of Dr. John Weddle of the Urgent Care

Clinic do not represent reasonably necessary medical

expenses for the claimant’s compensable left shoulder

injury, under Ark. Code Ann. §11-9-508. Specifically, the

claimant has failed to prove that these medical services

were necessitated by or connected with the claimant’s

compensable left shoulder injury.
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8. The medical services provided to the claimant by and at

the direction of Dr. Joseph Bylak for any condition or

difficulties involving her cervical spine do not

represent reasonably necessary medical services for any

compensable injury, under Ark. Code Ann. §11-9-508.

Specifically, the greater weight of the evidence fails to

prove that these services were necessitated by or

connected with any compensable injury.

9. The medical services provided the claimant by and at the

direction of Dr. Joseph Bylak after August 18, 2008, do

not represent “unauthorized”  medical services within the

remaining of Ark. Code Ann. §11-9-514. Specifically, the

respondents had refused to provide the claimant with an

authorized treating physician, prior to her receipt of

these medical services by Dr. Bylak.

10. The respondents have controverted the claimant’s

entitlement to any additional medical services for her

left shoulder difficulties, after August 18, 2008.

11. As no controverted indemnity benefits have been herein

awarded to the claimant, no controverted attorney’s fee

can be awarded to the claimant’s attorney.

ORDER

The respondents shall be liable for the expense of medical

services provided to the claimant for her left shoulder

difficulties by and at the direction of Dr. Steven Smith and Dr.
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Joseph Bylak, after August 18, 2008.  This liability is subject to

the medical fee schedule.

The respondents shall not be liable for the expense of the

medical services provided to the claimant for her left shoulder

difficulties by and at the direction of Dr. John Weddle of the

Urgent Care Clinic.

The respondents shall not be liable for the expense of medical

services provided to the claimant by Dr. Joseph Bylak for any

condition or difficulties involving her neck or cervical spine.  

All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.  

                                            
         MICHAEL L. ELLIG
      Administrative Law Judge       

                                         


