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Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith,
Arkansas. 
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STATEMENT OF THE CASE

A hearing was held in the above styled claim on August 17,

2010, in Fort Smith, Arkansas.  The deposition of Dr. Davisson

Edmond,  was taken on May 25, 2010, and was admitted as

Respondents’ Exhibit No. 3.  The deposition of Dr. Joe Balkman was

taken on May 27, 2010, and has been admitted as Respondents’

Exhibit No. 4.

A pre-hearing order was entered in this case on December 2,

2009. This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  Prior to the commencement of the hearing, the

parties announced that they had been unable to agree on the

appropriate compensation rates.  This matter was removed from the

stipulations and added as one of the issues. A copy of this pre-

hearing order, with that amendment noted thereon, was made

Commission’s Exhibit No. 1 to the hearing.
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The following stipulations were offered by the parties and are

hereby accepted:

1. On December 17, 2008, the relationship of employer-self

insured employer-TPA existed between the parties.

2. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained compensable injuries to

her neck, back, and left shoulder as the result of a

specific incident on December 17, 2008.

2. The claimant’s entitlement to medical services, temporary

total disability, and temporary partial disability from

August 18, 2009 through a date yet to be determined, and

attorney’s fees.

3. The appropriate weekly compensation rates.

In regard to these issues, the claimant contends:

“a. The claimant contends that as a result of
a job related fall on December 17, 2008 she
sustained injury to her cervical spine, left
shoulder and back.

b. The claimant contends that she is entitled
to temporary partial disability benefits from
August 18, 2009 through September 27, 2009 and
temporary total disability benefits from
September 28, 2009 until a date yet to be
determined. The claimant also contends
entitlement to reasonably necessary medical
treatment.

c. The claimant contends that her attorney is
entitled to an appropriate attorney’s fee.”
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In regard to these issues, the respondents contend:

“Respondents deny claimant sustained a
compensable injury to her back, cervical
spine, and left shoulder on December 17,
2008.”

 DISCUSSION

   The cental issue in this case is whether the claimant sustained

compensable injuries to her neck, back, (mid and lower), and left

shoulder, as the result of a specific employment-related incident

on December 17, 2008. The burden rests upon the claimant to prove

by a preponderance of the credible evidence all of the facts

necessary to establish these allegations.

The statements and testimony of the claimant are the only

direct evidence that she has presented to prove both the actual

occurrence of an alleged specific employment-related incident, on

December 17, 2008, and the likely or probable existence of a causal

relationship between this alleged incident and any physical

injuries or conditions that the claimant may have subsequently

experienced with her neck, mid and lower back, and left shoulder.

Although the testimony of a party is not to be considered

uncontradicted, such testimony cannot be arbitrarily disregarded.

If this testimony is credible, it may be sufficient, in and of

itself, to prove any fact that it is legally competent to address.

Clearly, the claimant’s testimony would be legally competent to

prove the actual occurrence of a specific employment-related

incident and to prove the existence of the required causal

relationship between such an incident and the claimant’s subsequent
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difficulties with her neck, back, and left shoulder. However, after

consideration of all the evidence presented, I find that the

claimant’s testimony is not sufficiently credible to prove the

likely or probable existence of a causal relationship between any

employment-related incident on December 17, 2008, and her

subsequent difficulties and conditions involving her neck, back,

and left shoulder.

At the hearing, the claimant testified that she had began her

employment with the respondent in September of 2008, as a home

health aide. This position required her to go to the households of

various disabled clients and provide them with necessary caretaker

services.  She stated that on December 17, 2008, she was at the

home of Laura Grooms to provide services for a Ms. Lee Steele, one

of the respondent’s disabled clients.  It was her testimony that,

as she was leaving the residence, to go to the respondent’s office

in order for needed supplies, slipped on the icy steps, and fell

backward. It was her testimony that she attempted to catch or brace

herself by extending her left arm backward and that she struck the

steps with her left hand and back. The claimant denied striking the

steps or anything else with her left shoulder and denied any bruise

or signs of trauma to the area of her left shoulder. She described

that immediately following the fall, her left wrist and back were

hurting.  The claimant testified that she continued on to the

respondent’s office and reported the incident and injury to an aide

coordinator, whose first name was Carolyn. She stated that she

described the incident and her resulting complaints to this
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individual and requested to be sent to a doctor. It was her

testimony that she was told that there was no one else to cover for

her and that she needed to go back to work.  She stated that she

then returned and finished her assigned shift with Ms. Steele.  The

claimant then testified that later that same evening, and after she

had gotten home, her neck, left shoulder, and left arm also started

to “bother” her.  

The claimant testified that, several days later, she saw  a

Dr. Audra Jackson, on her own.  It was her testimony that she

informed Dr. Jackson of the employment-related incident and

described all of the difficulties that she was experiencing at that

time.  She stated that she was seen by Dr. Jackson on at least two

occasions and was treated with oral medications. The claimant

stated that she also sought medical treatment for her shoulder and

neck from Dr. Davisson Edmond of the AHEC Clinic and that she also

informed him of her employment-related fall and all of her

resulting difficulties.  The claimant testified that she ultimately

sought the services of Dr. Joe Balkman.

The claimant conceded that throughout this time she continued

to work at regular duty for the respondent.  It was her testimony

that on September 23, 2009, she was  taken off work, as a result of

her injuries, by Dr. Edmond. It was her opinion that, since that

time, she had been physically unable to perform any type of gainful

employment.

In support of her testimony, concerning the employment-related

incident on December 17, 2008 and her resulting injuries, the
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claimant offered a signed affidavit from Laura Grooms.  Ms. Grooms

also testified at the hearing on behalf of the claimant.  However,

Ms. Grooms admitted that she did not actually witness the alleged

incident on December 17, 2008. Her knowledge of the incident and

any resulting injury is based solely upon statements made to her by

the claimant. Many of these statements were apparently  made long

after December 17, 2008. There are also material discrepancies

between the statement of Ms. Grooms, the testimony of Ms. Grooms,

and the testimony of the claimant.  

One of the more unusual discrepancies between the testimony of

Ms. Grooms and the testimony of the claimant concerns the affidavit

of Ms. Grooms. Ms. Grooms testified that, several months after the

incident, the claimant stopped by her house with the affidavit

already prepared and asked Ms. Grooms to copy the affidavit into

her own handwriting and sign the document. The claimant testified

that Ms. Grooms had previously on her own and without any request

or encouragement by the claimant, prepared, signed, and given her

a similar affidavit on the actual date of the incident. The

claimant stated that she had lost this original affidavit. However,

some time later, Ms. Grooms again prepared, signed, and gave to the

claimant the affidavit that has been tendered into the record.

Again, this was without any request or assistance by the claimant.

I find it highly unlikely that an elderly and somewhat

unsophisticated lady like Ms. Grooms, would, on her own, prepare,

sign, and deliver to the claimant two affidavits, as the claimant

testified. It is even more incredulous that Ms. Grooms would take
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such action and then testify at the hearing that the claimant had

prepared the affidavit, brought it to her, and requested that she

copy it verbatim into her own handwriting and sign the document.

Further, the testimony of Ms. Grooms from memory concerning her

observations of the claimant’s alleged injuries clearly does not

coincide with the statements contained in the affidavit.

The claimant’s testimony, concerning the events surrounding

her reporting of the incident and injuries to her supervisors, is

also contradicted by the testimony of these supervisors, Teresa

Spears, and Carolyn Marie Langley. Ms. Spears testified that, in

mid December of 2008, the claimant did report an employment-related

incident to her. However, she testified that, at the time, the

claimant only informed her that a couple of days prior, she had

fallen on the job and had hurt her hand. Ms. Spears stated that,

when she asked the claimant if she wished to see a doctor, the

claimant declined and stated that she just wanted to report the

accident.  At that time, the claimant left and went back to work.

Ms. Spears denied that she ever refused to send the claimant to a

doctor. Ms. Spears’ also testified that, on December 22, 2008, the

claimant called in and advised her that she was going to the

emergency room, because she had hurt her arm. However, Ms. Spears

further stated that the claimant did not indicate that this arm

injury was in any way related to the prior reported fall. Finally,

she stated that the claimant came in later with a note from Dr.

Jackson.  



Ferguson-F908726 -8-

Carolyn Langley testified that, in December of 2008, she

overheard the claimant inform Ms. Spears that she had fallen and

hurt her hand. Ms. Langley further stated that she heard the

claimant refuse an offer of medical treatment, at that time. Ms.

Langley also denied that she ever told the claimant that the

claimant would not be covered by workers’ compensation.  

The medical evidence shows that the claimant did not seek any

medical services for any difficulties attributable to an alleged

employment-related fall, until December 22, 2008, some five days

after the alleged fall.  At that time, the claimant sought medical

services from a Dr. Audra Jackson, of the AHEC Clinic. Dr.

Jackson’s report noted that the claimant was complaining of

difficulties with her left shoulder and neck.  She also recorded

that the claimant related initial pain in her left wrist and that

this pain had resolved.  There was no mention, in this report of

Dr. Jackson, of any complaints involving the claimant’s back,

particularly her lower back, or any radicular difficulties. The

following history was recorded:

“Fell one week ago while going to her job.
Fell down about three steps, braced with left
arm.  At first, her wrist was hurting but that
pain has resolved. The next morning her left
shoulder and neck had a dull ache. Sensitive
to touch. Has trouble turning her neck and
lifting her arm due to pain.  She says it
feels like it is swollen. No changes in
sensation of her hand and fingers.”

The claimant’s physical examination, at that time, appeared to be

essentially normal, except for complaints of pain with abduction of

the shoulder and “tenderness” of the scapularis and deltoid
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muscles.  No abnormalities, such as scratching, bruises, swelling,

muscle spasms, etc. were noted by Dr. Jackson. X-rays, were taken

of the claimant’s left shoulder and were interpreted as negative

for a  recent or acute injury.  The claimant was given oral

medications, in the form of a muscle relaxer and mild analgesic.

More importantly, the claimant was instructed to return to the

clinic or the emergency room, if her condition worsened or failed

to resolved. 

The claimant testified that she did return to Dr. Jackson, as

directed and received treatment for continuing complaints with her

neck, left shoulder, left arm, and left hand. However, no records

from such follow up visits has been introduced. The medical

evidence does show that the claimant contacted the AHEC clinic or

was seen on a number of occasions for various other complaints and

maladies between December 22, 2008 and May 5, 2009.  However, none

of the reports or records generated by these contacts make any

mention of complaints or difficulties involving any injury

attributable to the alleged fall in December of 2008, or any

difficulties involving her neck, left shoulder, left arm, left

wrist, or back.  

In her testimony, the claimant stated that, on May 5, 2009,

she also sought and received medical treatment specifically for her

alleged injuries from the fall on December of 2008, from Dr.

Davisson Edmond on May 5, 2009.  She also testified that she

informed Dr. Edmond of the fall on December 17, 2008, and the

subsequent onset of her difficulties. However, Dr. Edmond’s report
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of that date, is contradictory to the claimant’s testimony. In his

report, Dr. Edmond noted that the claimant’s chief complaint, on

that date, was chest pain. The history he recorded of the

claimant’s difficulties is as follows:

“Patient presents with history of retrosternal
chest pain, pressure-like, sharp when she
leans/bends over, also behind her left
shoulder blade, patient was hospitalized for
similar pain in September and had a complete
cardiac work up with MPI, all normal; was
diagnosed with costochondritis and started on
Indocin, which helped; Aleve helping right
now. Her pain is aggravated by stress and
anxiety, stretching, and pressure on her
sternum hurts a lot, for two weeks duration.
Has been offered oral HRT per my request for a
few months. Reports being very anxious with
jittery feeling for about a month now, being
under a lot of stress since December from her
kids getting sick all of the time. “

Absolutely no mention is made of any employment-related incident on

December 17, 2008, or any resulting injury to her neck, left

shoulder, left arm, left wrist/hand, or back.  

I find it impossible to believe that Dr. Edmond would have

failed to record such relevant and important information. Further,

I would note that the complaints of the claimant that were recorded

by Dr. Edmond, on May 5, 2009 do, in fact, appear to be identical

with the claimant’s complaints that were recorded in September of

2008. I would also note that, on his physical examination, Dr.

Edmond recorded no abnormalities involving the claimant’s neck,

left upper extremity, or spine.  Rather, he observed that the

claimant’s neck was “supple”, that her spine had “normal alignment

and mobility” with no “deformity”, and that her left upper

extremity had “normal range of motion and strength with no joint
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enlargement or tenderness”. The claimant also was reported to

exhibit a normal neurological exam that included normal reflexes

and sensation in all her extremities.

In her testimony the claimant stated that she had also

consulted Dr. Joe Balkman, a chiropractor, about her December 17,

2008 fall and resulting difficulties with her neck, left shoulder,

left arm, and back on July 28, 2009.  She further testified that on

this initial visit, she specifically informed Dr. Balkman that

these difficulties all had their onset in an employment-related

fall on December 17, 2008.  However, again the reports and records

of Dr. Balkman are contradictory to this testimony by the claimant.

In a history questionnaire, which was completed for Dr. Balkman by

the claimant and dated July 28, 2009, the claimant stated that she

had experienced prior difficulties that consisted of chest pain,

migraine headaches, and back problems. She further gave a history

of surgery on her left wrist in 2001.  In describing her current

symptoms, the claimant wrote:

“Pain in base of the head and neck, pain in
mid all the way down lower back into the
bottom.”

She further indicated that these symptoms had began in July of

2001. Curiously, the claimant made no mention in this questionnaire

of any symptoms or difficulties involving the claimant’s left

shoulder, left arm, and left wrist/hand. The pain diagram that was

completed by the claimant also failed to indicate any problems with

these areas. Finally, the claimant gave absolutely no indication in

this questionnaire that any of her current difficulties were
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attributable to a specific employment-related accident or event in

December of 2008. In his handwritten notations of July 28, 2009,

Dr. Balkman recorded a history that the claimant began experiencing

migraines, after an automobile accident in 2002, and mid and lower

back pain that began after a workers’ compensation injury in 2001.

Again, I find it difficult to believe that Dr. Balkman would

have failed to record that the claimant had reported an employment-

related accident and injury in December of 2008, as precipitating

any of her complaints.  Further, I am at a total loss to understand

why the claimant, herself, would have failed to note such an

incident and resulting symptoms on the questionnaire that, she,

herself, completed for Dr. Balkman, if her difficulties had

actually had their inception with this alleged accident.  It is

clearly impossible to conceive that the claimant would have failed

to mention this accident and resulting injuries in the

questionnaire and yet specifically informed Dr. Balkman of these

matters on the same date. Clearly, the claimant did not initially

advise Dr. Balkman, on July 28, 2009, of the December 17, 2008 fall

or attribute any of her difficulties to such an incident.

Curiously, the record shows that the very next day (July 29,

2009), the claimant contacted Dr. Edmond in an attempt to get Dr.

Balkman’s treatment paid by insurance.  In a notation of that date,

Dr. Edmond’s office noted that the claimant gave a history of back

pain following an injury. This appears to be the first mention in

Dr. Edmond’s records of any such history. However, this notation

failed to give the date for this injury.
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 The medical record does show that the claimant had, in fact,

experienced a workers’ compensation injury to her back, on March

29, 2001.  This injury would correspond with the history given by

the claimant as the source of her complaints on her initial visit

with Dr. Balkman.

However, on July 29, 2009, the claimant also returned to see

Dr. Balkman. In his handwritten notations of that date, Dr. Balkman

recorded that the claimant was experiencing pain in her low back

and right hip, but that her neck pain and pain in her shoulders had

improved.  In this report, Dr. Balkman, for the first time,

recorded that the claimant gave a history of falling  on some steps

in December and twisted her back, when she caught herself. It

should also be noted that a review of Dr. Balkman’s records reveal

that the claimant’s subsequent complaints continued to migrate over

various portions of her body, including her neck, both shoulders,

her mid back, her low back, both hips, and both legs.

At the hearing, the claimant also denied any prior complaints

with her left shoulder or left wrist and stated that she did not

recall any fracture to her left clavicle or surgery on her left

wrist. However, the medical evidence shows that the claimant

sustained a significant fracture to her left clavicle and a

fracture of her right ulna in 1989. The medical evidence also shows

that on April 9, 2002, the claimant sought medical treatment for

complaints of severe pain in the left wrist and a feeling that the

wrist “catches and separates before it goes into place”. These

complaints were attributed to an injury that occurred at home. X-
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rays, which were taken at that time, showed a congenital fusion of

the lunate and triquetrum of the proximal carpal row. The claimant

was ultimately diagnosed as experiencing traumatic de Quervain’s

syndrome and ultimately underwent corrective surgery. These medical

records further show that at some previous time the claimant had

undergone surgery on her left wrist for a removal of a ganglion

cyst.  I find it somewhat difficult to accept that the claimant has

simply forgotten these prior difficulties.

    On her employment application, the claimant had denied ever

having experienced “any kind of back trouble”.  However, the

medical evidence clearly shows that, on March 29, 2001, the

claimant experienced an episode of low back pain with pain

radiating down her right lower extremity to her calf and a feeling

of “grinding” in her back. These difficulties were attributed to an

employment-related accident and injury that occurred while she was

employed as a CNA for Health South Rehabilitation Hospital. The

subsequent medical evidence periodically records complaints

involving various portions of the claimant’s back (upper, mid, and

lower) with radicular complaints into her various extremities.  The

last of these records, prior to the alleged fall, is dated

September 6, 2008 (Respondents’ Exhibit No. 1, page 63).  The

claimant clearly made an intentional misrepresentation on this

application.

In her deposition, the claimant denied any previous

difficulties with her neck. At the hearing, the claimant explained

this error in her sworn testimony, by stating that she simply had
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not remembered these prior difficulties, at the time of her

deposition. She did concede that she had sustained a previous

injury to her neck in a motor vehicle accident in 2002, and that as

a result of this accident, she had missed two-and-a-half years  of

work. Again the medical evidence presented periodically shows

continued complaints of difficulties with her neck, both of her

shoulders, and radicular difficulties involving both of her upper

extremities. I find it impossible to believe that the claimant has

“forgotten” these continuing complaints.  

In summary, the greater weight of the evidence shows that,

prior to the alleged incident and injury of December 17, 2008, the

claimant complained of symptoms and difficulties with her neck,

back, and left shoulder that are essentially identical to the

complaints that she now attributes to this alleged employment-

related accident and injury. The greater weight of the credible

evidence also shows that the claimant did not report any incident

or injury until a couple of days after it occurred and then only

reported an injury her hand. The claimant sought no medical

treatment for any difficulties for five days following the

occurrence of the alleged employment-related incident and injury

and, in fact, had refused treatment. When the claimant did seek

medical services, she did so on only one occasion and, at the time,

was only complaining of difficulties with her neck and left

shoulder. After this visit, the claimant again sought no further

medical services for any difficulties with her neck, back, or left

shoulder for several months and continued to perform her regular
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employment duties. When the claimant sought medical services for

various complaints, she failed to relate the complaints to any

injuries sustained in the alleged accident of December 17, 2008,

but attributed them to a continuation of her pre-existing

difficulties.  The claimant also failed to complain of any

difficulties with her neck or back and these areas appeared normal

on clinical examination.  When the claimant again sought treatment

for complaints with her back and her neck, in July 2009, she again

failed to attribute these complaints to any accident or injury on

December 17, 2008.  

In light of all these facts, I am compelled to find that the

claimant has failed to prove by the greater weight of the credible

evidence that the alleged employment-related accident or incident,

on December 17, 2008, was the likely or probable cause of any

difficulties which she has subsequently experienced with her neck,

back, and left shoulder. Rather, I find that the greater weight of

the credible evidence supports the conclusion that these

difficulties are merely a continuation of her previous complaints

with these portions of her anatomy.

Thus, the claimant has failed to meet her burden in proving

that she sustained compensable injuries to her neck, back, and left

shoulder in a specific employment-related incident or accident on

or about December 17, 2008. I have no alternative but to deny and

dismiss this claim in its entirety. 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission

has jurisdiction of this claim.

2. On December 17, 2008, the relationship of

employee-self insured employer-third parry

administrator existed between the parties.

3.  The claimant has failed to prove by the

greater weight of the credible evidence that

she sustained compensable injuries to her

neck, back, and left shoulder as a result of

the specific incident or accident on December

17, 2008. Specifically, the claimant has

failed to prove that on that date she

sustained physical injuries  to her neck,

back, and left shoulder that arose out of and

occurred in the course of her employment, that

were caused by a specific incident, and that

are identifiable by time and place of

occurrence.

4. The respondents have denied the occurrence of

any compensable injuries to the claimant’s

neck, back, and left shoulder and have

controverted this claim in its entirety.
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ORDER

Based upon my foregoing findings of fact and conclusions of

law, I have no alternative but to deny and dismiss this claim in

its entirety.

IT IS SO ORDERED.   

                              
                         MICHAEL L. ELLIG
                           ADMINISTRATIVE LAW JUDGE
                                         


