
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F906826/F908545

MICHELE FEASTER CLAIMANT

WALDRON SCHOOL DISTRICT RESPONDENT

RISK MANAGEMENT RESOURCES RESPONDENT
CARRIER

OPINION FILED FEBRUARY 17, 2010

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by STEPHEN SHARUM, Attorney, Fort Smith,
Arkansas.

Respondents represented by JAMES ARNOLD, II, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On November 19, 2009, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on November 19, 2009, and a pre-hearing order was filed

on November 19, 2009.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

By agreement of the parties agreed the following stipulations

were submitted to the Commission for its consideration in regard to

F908545:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.
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3. The claimant is entitled to a weekly compensation rate of

$148 for both temporary total disability and permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following in regard to F908545:

1. Compensability of the claimant’s right shoulder gradual

onset injury.

2. Related medical.

3. Temporary total disability.

4. Attorney’s fees.

By agreement of the parties agreed the following stipulations

were submitted to the Commission for its consideration in regard to

F906826:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant is entitled to a weekly compensation rate of

$148 for both temporary total disability and permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following in regard to F906826:

1. Additional medical.

2. Temporary total disability.

3. Attorney’s fees.
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Claimant’s contentions are:

“The Claimant contends that on May 19, 2009,
she sustained an injury to the right bicep of
her right arm as the Claimant attempted to
pick up a large pot of spaghetti, which caused
an acute pain to the right upper humerus
causing a rupture of the bicep’s tendon.  The
Claimant further contends that leading up to
the May 19, 2009 injury, because of the
gradual onset by the continuous use as a
result of her job activities of the right
shoulder, she sustained a right shoulder
rotator cuff injury culminating on May 19,
2009 as a result of her job activities.  Her
job activities as a cafeteria worker for the
Waldron School District included a lot of
overhead lifting, the lifting of heavy pots
and pans, and other job activities that
required the use of the right shoulder.  The
Claimant contends the gradual onset of this
condition caused the necessity for surgical
intervention to the right shoulder.

The Claimant claims medical expenses and
treatment, temporary total disability benefits
during the period of time that she is in her
healing period for the surgical treatment, and
attorney’s fees.”

Respondents’ contentions are:

“The Respondents will contend that the
Claimant has received all benefits to which
she is entitled as a result of the right
biceps tendon injury which has been accepted
by the Respondents as compensable.  The
Respondents contend that the Claimant did not
sustain a compensable right shoulder injury
which arose out of and in the course of her
employment with the Respondent Employer on
either May 19, 2009, on any other specific
date, or as the result of cumulative job-
related trauma.”

The claimant in this matter is a sixty-five-year-old female.

She is employed by the respondent to perform food services in the

cafeteria of a school district.  It has been stipulated that the

claimant sustained a compensable injury to her right bicep in a
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specific incident on May 19, 2009.  One question before the

Commission is whether the claimant also sustained a compensable

injury to her right shoulder as a result of that specific incident

on May 19, 2009.

While this issue is not set forth in the Commission’s pre-

hearing order, it is reflected on the record the day of the hearing

in this matter as follows:

“MR. SHARUM: Judge, one clarification we want
to be sure on.  In F906826, the claimant
contends that the specific date of May 19 of
2009, she sustained an injury not only to the
biceps, but to the right shoulder.  I want to
be sure that that’s clear.

THE COURT: Which case number was that in
again?

MR. SHARUM: That’s the F906826 that you stated
was the injury to the biceps and you limited
it to that.  And I want to be sure that on a
specific date, it’s biceps and shoulder is the
claimant’s contention.

THE COURT: However, you only agree that a
biceps injury occurred, is that correct, Mr.
Arnold?

MR. ARNOLD: That is correct.  Our stipulation
as to the compensability in the specific
incident injury is limited to the biceps.  We
controvert the right shoulder rotator cuff
injury both as being either a gradual onset
injury or a specific incident aggravation of a
preexisting condition.”

The claimant’s work duties are quite varied in this matter.

She works with several other employees who all share or rotate

performing different tasks.  These tasks include cooking, baking,

cleaning, stocking supplies, and serving meals to students.  The

specific incident in which the claimant alleges she sustained a
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compensable injury to her right shoulder occurred on May 19, 2009,

at the time the claimant was working at the elementary school

cafeteria.  The claimant had previously performed work duties for

the respondent at the middle school cafeteria but was moved to the

elementary school due to an administrative decision.

The claimant gave the following testimony on direct

examination regarding the incident on May 19, 2009:

“Q. And then on May 19, 2009, a specific
incident occurred, is that correct?

A. Right.

Q. And tell the Judge what happened on that
day.

A. Well, I was cooking spaghetti and I went to
lift the pot from the stove onto a tray, yeah,
a pushcart, okay, because you have to take it
over to the sink and then dump it into a
strainer, a big strainer.

Q. So this is spaghetti that was boiling and
cooking and then you had to strain it?

A. Right.  You have to strain it and then you
have to bring it back and put it in steam
table pans and then put the sauce over it and
stir it up, stir the sauce into it....

...Q. All right.  So describe what happened
when you took the spaghetti over there.

A. Well, I just started to lift it and it -
and the pain just hit my shoulder and I almost
dropped it.  And Jeannie Lee - she was
standing pretty close to me - she grabbed it.”

The claimant then descried that she continued to have pain in

her shoulder, but with the help of other employees, she finished

the work day.  Upon going home that day, the claimant was changing



6

her shirt when she noticed a “big, black bump” on her right arm

bicep.

The claimant testified that on the next day, May 20, 2009, she

showed her right bicep to her supervisor, Arlene English.  The

claimant gave the following testimony regarding their interaction:

”A. Yeah.  She goes what is that, is that
cancer or what.  I said I don’t know. I said
all I know is when I took my jacket off or my
uniform off, there’s - this was here.
Because, like I said, it wasn’t here that
hurt.  It was here that hurt, in my shoulder
(indicating).

Q. Wait a minute now.  You are going to have
to explain what you are pointing to.

A. Well, it wasn’t the biceps that hurt.
That’s why I didn’t look down there at my
biceps at that time.  It was in my shoulder
that hurt.

Q. Your right shoulder?

A. Right, correct.”

The claimant then completed the work day.  She also contends that

her shoulder continued to hurt.

The claimant made an appointment with Dr. Robert Bebout on May

21, 2009.  Dr. Bebout’s office scheduled the visit for June 16,

2009.  Medical records before the claimant’s specific incident date

of May 19, 2009, show the claimant sought treatment for her

shoulder before the incident occurred.

On April 7, 2009, the claimant was seen at Williams’ Medical

Clinic by Dr. Robert Williams.  At that visit, the claimant

complained of right shoulder pain.  A progress note from a May 12,

2009, visit to Dr. Williams shows the claimant continued to
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complain of right shoulder pain and that she was given a cortisone

injection in her right shoulder.  Again, both of these doctor

visits were before the claimant’s specific incident.

After the specific incident and finding the black bump on her

arm, the claimant visited the Mercy Hospital of Scott County.  The

medical records from that visit indicate the presence of a mass on

the claimant’s right bicep and that she had pain on flexion and

extension.  An x-ray was taken of the claimant’s right shoulder

during that visit.  The following is an excerpt from the x-ray

report:

“RIGHT SHOULDER: Two views of the right
shoulder dated 6/1/09.  Minimal spur formation
inferior glenohumeral joint and AC joint.  No
fracture or subluxation.  No definite soft
tissue mass seen.

IMPRESSION:
1. Minimal arthritic changes about the

shoulder.
2. No masses seen on the plain film.”

The x-ray report was signed by Dr. William Hocott.

The claimant was seen by Dr. Bebout on June 16, 2009.  As I

noted earlier, the claimant made this appointment on May 21, 2009.

The following are excerpts from that visit:

“HISTORY OF PRESENT ILLNESS: She has been
having trouble on and on for what sounds like
maybe a year.  Her pain is particularly
aggravated depending on her work level.  When
she is required to do more lifting or
repetitive work, she has a lot more pain with
the right shoulder in particular.  She has had
1 injection by her primary care doctor, Dr.
Williams, in the shoulder.  On 05/19/2009 of
this year, she tried to pick up a large pot of
spaghetti when she had acute pain with a knot
to come up on the upper humerus area with some
bruising, which is consistent with an acute
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rupture of her biceps tendon of the right
shoulder and upper arm.  She still complains
of a lot of pain in the shoulder with her
activity level....

...IMAGING STUDIES: Two-view x-rays of her
shoulder show acromioclavicular joint disease
with spurring and sclerosis of the greater
tuberosity, consistent with degenerative joint
disease of the acromioclavicular joint and
impingement bursitis syndrome, a possible
rotator cuff tear, and a possible longhead of
the biceps tendon tear.

PLAN: We are going to take her to surgery for
a Mumford acromioplasty and rotator cuff
repair as required.  At this point and time, I
do not think that it would be necessary to do
anything with the biceps tendon.  This will
scar in and should function well, but she will
have the Popeye-shaped muscle of her biceps.
This will be done as an outpatient.  She will
be in a sling for 2 weeks for at least 2 weeks
postop and it will probably take a couple of
months to rehab.”

On August 3, 2009, Dr. Bebout authored a letter regarding the

claimant’s right shoulder difficulties.  The letter states as

follows:

“Ms. Feaster is a 64-year-old female with
injury to her right shoulder.  She has a
history of lifting at work, repetitive lifting
as well as an episode on 05-19-09 of this year
when she tried to lift a large pot of
spaghetti, had acute pain and a knot come up
in her upper arm.  She has a long head biceps
tendon tear with impingement bursitis and
possible rotator cuff tear.  I feel this is
work related injury and requires surgical
intervention to correct.”

On September 20, 2009, and October 13, 2009, the claimant

again saw Dr. Bebout.  At both visits Dr. Bebout examined the

claimant and stated that she needs surgical intervention for her

right shoulder difficulties.



9

It is the claimant’s burden to prove that her right shoulder

difficulties are compensable in nature.  In order to meet this

burden, the claimant must show this alleged injury satisfies the

requirements of Ark. Code Ann. §11-9-102(4)(D).  This subsection

requires that the claimant prove by objective medical evidence the

actual existence of the physical injuries alleged to be

compensable.

Dr. Bebout’s deposition was taken in this matter and he

addressed his objective medical findings in that deposition.  The

x-rays reviewed by Dr. Bebout on June 16, 2009, the passive

restrictive range of motion found on examination, and the loss of

forward flexion with a positive impingement sign were described by

Dr. Bebout.  As this constitutes the independent observation of

findings beyond the claimant’s voluntary control the claimant has

satisfied the objective medical evidence requirements contained in

Ark. Code Ann. §11-9-102(4)(D) and Ark. Code Ann. §11-9-107(A)(i).

Next, the claimant must prove her injuries meet the

requirements in Ark. Code Ann. §11-9-102(4)(A)(i).  Specifically:

(1) The injury arose out of and occurred in
the course of the employment.

(2) The injury was caused by a specific
incident.

(3) The injury is identifiable by time and
place of occurrence.

(4) The injury caused internal or external
physical harm to the claimant’s body.

(5) The injury required medical services or
resulted in disability.
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The claimant must show the existence of a causal relationship

between a specific employment related incident and the physical

injury. She need not prove the employment related incident was the

sole or even “major” cause of the physical injury, only that the

employment related incident contribute to her ultimate

difficulties.  Clearly, aggravations of pre-existing conditions may

still constitute “compensable” injuries.  It is not necessary that

the claimant prove the existence of this causal relationship by

medical evidence, nor is there any requirement that this causal

relationship be supported by objective findings.

The Appellate Courts have consistently held that the required

causal relationship has been established when the claimant proves:

(1) The occurrence of a specific employment
related incident or accident.

(2) The appearance of symptoms indicative of
the occurrence of the physical injury within a
reasonable period of time following the
employment related incident or accident.

(3) The injury is logically and reasonably
attributable to the trauma that was produced
by the specific employment related incident or
accident, and

(4) There is no evidence of any other equally
or more probable cause of the claimant’s
current difficulties.

The claimant testified credibly in this matter that she was

having shoulder problems prior to her specific incident that

occurred on May 19, 2009.  Medical records and the deposition

testimony of Dr. Bebout also support her testimony.  The claimant

may or may not have had a torn rotator cuff at the time of her

incident on May 19, 2009.  However, if she did not have any pre-
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existing rotator cuff damage, I find that the stress applied to her

right shoulder when she, a five-foot five inch and 121-pound

female, lifted the large and heavy pot of spaghetti was enough to

cause a tear in her right rotator cuff.  If the claimant did have

some pre-existing condition, it most certainly would have caused

great aggravation to that condition.

If the weight or force caused by the pot of spaghetti was

strong enough to tear away her bicep, it was certainly enough to

tear her rotator cuff.  I do believe that the specific incident

alleged by the claimant occurred and that she felt pain in her

right shoulder immediately thereafter.  Dr. Bebout has been clear

that she has a need for surgical intervention and she is entitled

to the medical treatment Dr. Bebout has recommended for her

shoulder as it is reasonable and necessary.

The claimant has also requested temporary total disability.

She will be entitled to temporary total disability for the period

of time she is unable to work and continues in her healing period

as a result of her right shoulder surgery.

The claimant also sought relief under a theory of a gradual

onset injury to her right shoulder.  I will not address that matter

as my finding of compensability due to a specific incident having

occurred on May 19, 2009, provides the claimant the actual relief

she sought under both theories.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of
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the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on November 19, 2009, and contained in

a pre-hearing order filed November 19, 2009, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that she suffered a compensable injury to her right shoulder on May

19, 2009, while employed by the respondent.

3. The claimant is entitled to the reasonable and necessary

medical treatment recommended by Dr. Bebout including surgical

intervention for her right shoulder.

4. The claimant will be entitled to temporary total disability

for the period of time in which she is in her healing period and

unable to work due to her right shoulder surgery.

5. The claimant’s attorney is entitled to a fee on the

temporary total disability benefits paid to the claimant as a

result of her right shoulder difficulties.

ORDER

The respondents shall pay the claimant’s reasonable and

necessary medical expenses in this matter including the surgical

intervention recommended by Dr. Bebout for her right shoulder.
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The respondents shall pay the claimant appropriate temporary

total disability benefits as a result of her pending surgical

intervention to her right shoulder.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


