
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F902787

DWIGHT FAUST CLAIMANT

TYSON FOODS, INC. RESPONDENT
SELF INSURED                                                   

OPINION FILED FEBRUARY 24, 2010 

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by LAURA McKINNON, Attorney, Fayetteville,
Arkansas.

Respondent represented by DIANE GRAHAM, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on the Respondent’s Motion to Dismiss,

filed in the above styled claim, on February 23, 2010,  in Fort

Smith, Arkansas.  The entire Commission’s file was made

Commission’s Exhibit No. 1 to the hearing and incorporated by

reference in the transcript.

The respondent was present at the hearing through counsel. The

claimant, although properly notified of the hearing, was not

present at the hearing, either in person or by counsel.

 DISCUSSION

   The record reveals that a claim for benefits, in the form

of an AR-C, was filed with this Commission on March 27, 2009.  This

AR-C indicated that it was being filed for an injury or injuries to

the claimant’s entire body, including his shoulder, that resulted

from an alleged employment-related accident on February 7, 2009.

This AR-C indicated that the claimant was making a claim for every

conceivable benefit provided by the Act.
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This claim was subsequently controverted in its entirety by

the respondent and no benefits of any type have been voluntarily

provided by the respondent.  Thus, the claimant is clearly an

initial claim for benefits.

The initial claim or AR-C, which was filed with this

Commission on March 27,2009, was accompanied by a letter from

claimant’s attorney, dated March 25, 2009.  In this letter, the

claimant’s attorney indicated that no hearing on the claim was

being requested at that time.  No hearing was requested on this

controverted claim until a letter, dated October 9, 2009, from the

claimant’s attorney was filed with the Commission on October 12,

2009. Although this letter stated that it was a request for a

hearing, the claimant’s attorney further indicated that the amount

in disputed was less than $2,500.00, and requested that this file

be referred to the Legal Adviser Division for mediation.  A pre-

hearing questionnaire was also attached to this letter.

By letter dated October 16, 2009, this case was set for a pre-

hearing conference for November 17, 2009.  As a result of this pre-

hearing conference, a pre-hearing order was entered on November 18,

2009.  This pre-hearing order set the case for a hearing on the

merits, which included the issue of the compensability of the

claimant’s left shoulder difficulties, his entitlement to medical

services, temporary total disability benefits, and controverted

attorney’s fees, and also the potential effect of the notice

provisions of Ark. Code Ann. §11-9-701.  This hearing was scheduled
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for February 23, 2010, at 2:30 p.m. in the Commission’s offices, in

Fort Smith, Arkansas.  

By letter dated February 9, 2010, and transmitted to the

Commission by fax on that same date, the claimant’s attorney

informed the Commission and opposing counsel that her client had

advised her that he did not desire to appear at the scheduled

hearing on the merits of his claim and would not appear. The

claimant’s attorney went on to state that she had informed him that

such actions would result in a Motion to Dismiss and that the

claimant again stated that he declined to attend any proceeding. 

Upon being advised of the situation, the respondent filed a

Motion to Dismiss the claim, without prejudice for failure to

prosecute. Notice was sent to the respective parties that the

hearing remained set for the scheduled time on February 23, 2010,

and that the Respondent’s Motion would be addressed at that time.

By letter dated February 18, 2010, the claimant’s attorney

responded that she was not planning on attending the scheduled

hearing, unless specifically requested by the Commission to do so.

Such request would obviously be only a result in an unnecessary

expenditure of time and money by the claimant’s attorney to attend

the proceeding. It would be impossible for her to prosecute the

claimant’s case in light of his refusal to appear and participate.

In light of the facts in this case, she had no basis to object to

the Motion , nor did she have the authority to consent to the

Motion. Due to the actions of her client, her presence was clearly

unnecessary.  
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From the record, the only reasonable conclusion that can be

drawn from the claimant’s actions is that, at least for the present

time, he has refused to prosecute his case.  Such an intentional

action on the part of the claimant would clearly justify the

granting of the Respondent’s Motion to Dismiss, without prejudice.

A claimant has no right to extend the Statute of Limitations,

indefinitely by simply refusing to timely prosecute his claim.

Thus, it is my opinion that the Respondent’s Motion should be

granted.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission

has jurisdiction of this claim.

2. On March 27, 2009, the claimant filed a claim

for initial benefits, alleging a compensable

injury to his entire body, including his left

shoulder, that occurred on either January 10,

2009 or February 7, 2009.  

3.  The claimant has failed to prosecute his claim

in a timely and diligent manner. Specifically,

he has refused, without good cause shown, to

appear at a scheduled hearing on the merits of

his claim.

4. The respondent has filed a timely Motion to

Dismiss, without prejudice, for the claimant’s

refusal to prosecute his claim. This Motion

should be granted.
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ORDER

Based upon my foregoing findings and conclusions, the

Respondent’s Motion to Dismiss this claim, without prejudice,

should be and hereby is granted.  This claim is dismissed in its

entirety, subject to refiling within the time period allotted by

Ark. Code Ann. §11-9-702(a).

IT IS SO ORDERED.   

                                                           
                                      MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


