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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE C. BURT NEWELL,
Attorney at Law, Hot Springs, Arkansas.

Respondent No. 1 was pro se.

Respondent No. 2 was represented by HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

October 22, 2009, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on September 18, 2009.  There

were no stipulations submitted by the parties in the

Prehearing Order or during the course of the hearing.  In

addition, all issues in the Prehearing Order were either

reserved or withdrawn except whether Barnhart Construction

Company or New Hampshire Insurance Company can be liable for

benefits to the claimant prior to their receiving notice of

the claimant’s injury in November of 2008.
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The record consists of the October 22, 2009, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The relevant facts are not now in dispute.  Francisco

Fuentes was employed by Jose Perez installing gutters and

siding when Mr. Fuentes fell and became injured at work on

September 28, 2008.  Jose Perez took Mr. Fuentes to the

emergency room and therefore had immediate notice of the

injury.  However, Mr. Perez did not have workers’

compensation insurance, and Mr. Fuentes has filed a claim

for workers’ compensation benefits against Mr. Perez,

against Mr. Perez’ prime contractor, Barnhart Construction

Company, and against Barnhart Construction Company’s

workers’ compensation insurance carrier, New Hampshire

Insurance Company.  The only issue to be decided at the

present time is whether Barnhart Construction Company and

New Hampshire Insurance Company can be liable for workers’

compensation benefits before either Barnhart Construction

Company or New Hampshire Insurance Company received notice

of the injury in November of 2008.  

Whether a prime contractor is entitled to the notice

due to an employer under Arkansas Code Annotated Section 11-
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9-701 appears to me to be an issue never previously decided

by the Arkansas Courts or the Full Commission in a published

decision.  For the reasons discussed below, I find that the

notice provisions of Arkansas Code Annotated Section 11-9-

701 do not relieve Barnhart Construction or New Hampshire

Insurance Company of liability for any period of benefits

under the Arkansas Workers’ Compensation Law.  

Arkansas Code Annotated Section 11-9-701, which

provides for notice to the employer, states: 

(a)(1) Unless an injury either renders the
employee physically or mentally unable to do so,
or is made known to the employer immediately after
it occurs, the employee shall report the injury to
the employer on a form prescribed or approved by
the Workers' Compensation Commission and to a
person or at a place specified by the employer,
and the employer shall not be responsible for
disability, medical, or other benefits prior to
receipt of the employee's report of injury. 
(2) All reporting procedures specified by the
employer must be reasonable and shall afford each
employee reasonable notice of the reporting
requirements. 
(3) The foregoing shall not apply when an employee
requires emergency medical treatment outside the
employer's normal business hours; however, in that
event, the employee shall cause a report of the
injury to be made to the employer on the
employer's next regular business day.
(b) (1) Failure to give the notice shall not bar
any claim: 
(A) If the employer had knowledge of the injury or
death; 
(B) If the employee had no knowledge that the
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condition or disease arose out of and in the
course of the employment; or 
(C) If the commission excuses the failure on the
grounds that for some satisfactory reason the
notice could not be given. 
(2) Objection to failure to give notice must be
made at or before the first hearing on the claim. 

Arkansas Code Annotated Section 11-9-102(10) defines 

employer as follows:

(10) “Employer” means any individual, partnership,
limited liability company, association, or
corporation carrying on any employment, the
receiver or trustee of the same, or the legal
representative of a deceased employer[.] 

Arkansas Code Annotated Section 11-9-402(a) and (b),

which provide for the liability of a prime contractor to the

employees of an uninsured subcontractor, state:

(a) Where a subcontractor fails to secure
compensation required by this chapter, the prime
contractor shall be liable for compensation to the
employees of the subcontractor unless there is an
intermediate subcontractor who has workers'
compensation coverage. 
(b) (1) Any contractor or the contractor's
insurance carrier who shall become liable for the
payment of compensation on account of injury to or
death of an employee of his or her subcontractor
may recover from the subcontractor the amount of
the compensation paid or for which liability is
incurred. 
(2) The claim for the recovery shall constitute a
lien against any moneys due or to become due to
the subcontractor from the prime contractor. 
(3) A claim for recovery, however, shall not
affect the right of the injured employee or the
dependents of the deceased employee to recover
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compensation due from the prime contractor or his
or her insurance carrier. 

In determining whether the phrase “employer” as used in

Section 701 includes “the prime contractor” referenced in

Section 402, I note that the provisions of the Arkansas

Workers’ Compensation Law are to be strictly construed. 

Ark. Code Ann. § 11-9-704(c)(3).  The Arkansas Supreme Court

has described strict construction as follows in Lawhon Farm

Services v. Brown, 335 Ark. 272, 984 S.W.2d 1 (1998):

Strict construction means narrow construction.
Arkansas Conf. Seventh Day Adventists v. Benton
Cty. Bd. of Equalization, 304 Ark. 95, 800 S.W.2d
426 (1990). In Thomas v. State, 315 Ark. 79, 864
S.W.2d 835 (1993), we wrote that strict
construction requires that nothing be taken as
intended that is not clearly expressed. The
doctrine of strict construction is to use the
plain meaning of the language employed. Holaday v.
Fraker, 323 Ark. 522, 915 S.W.2d 280 (1996). Even
when statutes are to be strictly construed,
however, they must be construed in their entirety,
harmonizing each subsection where possible. Min-
Ark Pallet Co. v. Lindsey, 58 Ark. App. 309, 950
S.W.2d 468 (1997).

Strictly construing the notice requirement of Arkansas

Code Annotated Section 11-9-701, as I am constrained to do,

I find that only an employer (and not an intermediate

subcontractor or the employer’s prime contractor) is

entitled to notice of injury under Section 701 because
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Section 701 only requires notice of injury to the “employer”

and makes no reference to notice to either “an intermediate

subcontractor” or to a “prime contractor”, whose liability

are defined separately from that of the employer in Section

402. 

     Clearly, Barnhart Construction Company and its workers’

compensation carrier are entitled to adequate notice to meet

constitutional due process.  Race Fork Coal Co. v. Turner,

237 Va. 639, 379 S.E.2d 341 (1998).  In Turner, the Virginia

Supreme Court held that an actual employer and a statutory

employer are not in privity for purposes of statutory notice

of injury.  The Court also held that, in order to interpret

Virginia’s notice of injury statute in a manner to avoid any

due process violation with regard to the statutory employer,

“the legislature must have used the word ‘employer’ in a

generic sense to describe whichever employer, actual or

statutory, from which the worker seeks workers’ compensation

benefits.  If such a claim is sought against both employers,

notice to each employer would be required.”  

By contrast, in Dobesh v. Associated Asphalt

Contractors, Inc., 138 Neb. 117, 292 N.W.2d 59 (1940), the

Nebraska Supreme Court reasoned as follows in concluding



FRANCISCO FUENTES - F901892

7

that benefits could be recovered from the Village of Ansley

even though it was not named as a party in the timely filed

claim against the injured worker’s employer, Associated

Asphalt Contractors:

The second contention made by the village and its
insurance carrier is that plaintiff was not
entitled to maintain this proceeding against the
village, for the reason that no claim for
compensation had been made against it, under
section 48-133, Comp. St. Supp. 1939, within six
months after the injury.  The liability of a third
party, under section 48-116, Comp. St. 1929, for
failing to require a contractor to carry
compensation insurance is an imputed one, in the
sense that none can exist against him, if none
exists against the employer.  In this situation,
the notice of accident and claim for compensation
required as against the employer should operate to
fix the imputed liability of the third party.  Any
other construction would nullify, in part at
least, the liability intended to be created by
section 48-116, since it would make the statute
ineffectual in cases where the employee did not
learn within six months of his injury that his
employer had failed to carry compensation
insurance.  Every provision in the compensation
law should be made as fully workable as it is
soundly possible to do, by reasonable
construction.  Plaintiff was accordingly not
barred from maintaining this proceeding because no
claim for compensation had been made directly
against the village within six months after his
injury. 

Likewise, I note that in Stewart v. The Industrial

Commission, 163 Colo. 12, 428 P.2d 367 (1967), the claimant

became injured while employed by Thomas McCrea in the
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business of demolishing buildings.  During initial hearings

before the Industrial Commission, it was determined that

McCrea was uninsured, and the claimant was then permitted to

join as parties the landowners as respondents pursuant to

C.R.S. 1963, 81-9-2, by virtue of their ownership of the

land and building where the accident occurred.  The

landowners contended that they were entitled to but denied

notice pursuant to C.R.S. 1963, 81-6-2, which read in part:

Every employee who sustains an injury shall notify
his employer of said injury within two days after
its occurrence,***unless his employer or his
foreman, superintendent, manager or other person
in charge shall have actual notice of said injury. 

 
In finding that the landowners were not entitled to

statutory notice of accident, the Colorado Supreme Court

reasoned:

We hold that this statute did not require claimant
to give notice to the landowners within two days
from the time of the accident.  McCrea was
claimant’s employer at the time of the accident,
and remained so even though he had no insurance,
and was in actual charge of the demolition job.
Actual notice to McCrea was sufficient, therefore,
to comply with the statute at the time of the
accident.

In addition, claimant joined the landowners as
soon as it became clear that McCrea was uninsured. 
It was certainly not incumbent upon claimant to
assume from the beginning that the landowners had
failed to fulfill their statutory duty to insure
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the job themselves or to require McCrea to do so. 
If McCrea had complied with the statutory
insurance requirements, the landowners would not
have been liable for claimant’s injuries and it
would not have been proper or necessary to join
them as respondents.  It was when the absence of
insurance was demonstrated that the landowner’s
statutory liability came into effect and at that
point they were entitled to notice.  They received
actual notice as soon as the Referee determined
that McCrea had no insurance and that joinder of
the landowners was therefore proper.

In the present case, I note again that Barnhart

Construction Company and its insurance carrier were

certainly entitled to adequate notice to satisfy due process

considerations.  However, Respondent No. 2 has never

contended that the notice received in November of 2008

violated its due process rights, and I find for the

following reasons that it would lead to absurd results to

conclude that the General Assembly intended in Arkansas Code

Annotated Section 11-9-701 that an injured worker provide

the same notice to his uninsured employer’s prime contractor

as he is expected to provide to his employer under the

statute.

First, I note that the notice requirements of Arkansas

Code Annotated Section 701 are much more demanding on the

injured worker than the Virginia notice statute at issue in
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Race Fork Coal Co. v. Turner, 237 Va. 639, 379 S.E.2d 341

(1998), where the Virginia Supreme Court held that the

legislature used the term “employer” in a generic sense in

the notice statute to mean either the actual employer or the

statutory employer.  The Virginia notice statute under

review in Turner provided the injured worker 30 days after

the date of the accident within which to provide the

employer written notice.  By contrast, Arkansas Code

Annotated Section 11-9-701 (a)(1) expects immediate

notification to the employer.  

While it may have been reasonable for the Virginia

Supreme Court in Turner to conclude that an employee should

be able to identify and notify both his actual employer and

his statutory employer of an accident within 30 days of the

accident causing injury,1 it would be unreasonable to expect

an injured worker in Arkansas with an uninsured employer to
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know immediately after an accident that his employer was

uninsured, that his employer had a prime contractor within

the meaning of Arkansas Code Annotated Section 11-9-402, and

that the employee had an unstated statutory obligation to

immediately notify the prime contractor of his accident,

when the plain language of Arkansas Code Annotated Section

11-9-701 only specifically requires the claimant to report

his injury to the “employer”, with no reference to a

possible additional reporting obligation to an “intermediate 

subcontractor” or a “prime contractor.” 

Second, while Arkansas Code Annotated Section 11-9-

701(a) generally expects immediate written notification by

the injured employee to the employer, the statute does so by

also placing related statutory obligations on the employer,

including: (1) that the employer specify the person to

receive the report of injury and/or the place to file a

written report of injury, (2) that the reporting procedures

specified by the employer be reasonable and (3) that the

reporting procedures specified by the employer afford each

employee reasonable notice of the reporting requirements. 

In the present case, there is no indication that Barnhart

Construction Company ever conveyed to the employees of Jose
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Perez that Barnhart Construction Company had injury

reporting procedures which Barnhart Construction expected

Jose Perez’s employees to follow to report their injuries to

Barnhart Construction.  Moreover, if Section 701(a) were

interpreted such that each intermediate subcontractor or

prime contractor on a job site with potential liability

under Section 402 is entitled to the same notice specified

for “the employer” in Section 701(a), then each intermediate

subcontractor and the prime contractor at each work site

would be equally obligated under Section 701(a) to afford

each employee of all subordinate contractors, in addition to

their own employees, reasonable reporting procedures to

follow and reasonable notice of reporting requirements,

since any or all subordinate contractors on site could be

working without insurance.  Likewise, each employee injured

on the job site would then, out of an abundance of caution

over insurance concerns, be constrained to immediately

provide notice of injury not only to his or her own

employer, but also to any intermediate subcontractors on

site and to the prime contractor on site who might

ultimately be found liable for benefits under Arkansas Code

Annotated Section 11-9-402.  
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     Consequently, based on the use of the term “the

employer” in Arkansas Code Annotated Section 11-9-701, the

definition of “employer” in Arkansas Code Annotated Section

11-9-102, the notice statute’s lack of use of the terms

“subcontractor” or “prime contractor”, the stringent notice

obligations placed on an injured worker in Section 701 in

order to timely provide notice to the employer, the

reciprocal notice requirements placed on the employer in the

notice statute, and the absurd operation which would result

if the term “employer” were interpreted to implicitly

include “intermediate subcontractors” or “prime contractor”

within the meaning of “the employer” for purposes of the

notice statute, I find that Francisco Fuentes’ only

obligation under the statute was to provide timely notice of

injury to his actual employer, Jose Perez.  Because I find

that Francisco Fuentes had no statutory obligation under

Section 701 to also provide notice to Barnhart Construction

Company, I find that Section 701 cannot bar Francisco

Fuentes’ recovery of benefits from Barnhart Construction

Company for the period at issue between September 27, 2008,

and the date in November of 2008, when Barnhart Construction
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Company and/or New Hampshire Insurance Company first

received notice of Francisco Fuentes’ injury. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Francisco Fuentes sustained a work related injury
while employed by Jose Perez on September 28,
2008.

2. Jose Perez had immediate notice of the injury
because Mr. Perez took Mr. Fuentes to the hospital
immediately after the injury occurred.

3. Mr. Perez was an uninsured employer.

4. Jose Perez was a subcontractor to Barnhart
Construction Company, which had workers'
compensation insurance.

5. Neither Barnhart Construction Company nor its
workers' compensation insurance carrier, New
Hampshire Insurance Company, received notice of
the claimant's injury until November of 2008.

6. Arkansas Code Annotated Section 11-9-701(a)(1)
provides that an employer shall not be responsible
for disability, medical, or other benefits prior
to receipt of the employee's report of injury.

7. Because neither Barnhart Construction Company or
New Hampshire Insurance Company were the employer
of Francisco Fuentes within the meaning of
Arkansas Code Annotated Section 11-9-701(a)(1),
neither Barnhart Construction Company or New
Hampshire Insurance Company were entitled to the
statutory notice of injury prescribed in Arkansas
Code Annotated Section 11-9-701.

8. Under these circumstances, the notice provisions
of Arkansas Code Annotated Section 11-9-701 do not
relieve Barnhart Construction or New Hampshire
Insurance Company of liability for any benefits at
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issue in this claim between September 27, 2008,
when the claimant became injured, and the date in
November of 2008 when Barnhart Construction
Company or New Hampshire Insurance Company first
received notice of Francisco Fuentes' injury.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on all indemnity benefits to which the claimant is

entitled as a result of the findings herein, one-half of

said fee to be paid by the claimant and one-half to be paid

by Respondent No. 2 in accordance with Ark. Code Ann. § 11-

9-715 and Death & Permanent Total Disability Trust Fund v. 
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Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


