
1Although the “claimant” is identified in the caption
of this opinion as the deceased employee, Mrs. Shirley
Frisby, the real parties in interest are her estate, and her
husband and minor daughter, Curtis Frisby and Lacey Frisby,
who were both present and testified at the hearing.  I use
the term “claimant” throughout below to refer to the party
with the burden of proof, and not to Mrs. Frisby per se.

BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F806615

SHIRLEY FRISBY, DECEASED EMPLOYEE
CLAIMANT

MILBANK MANUFACTURING CO., INC.,
EMPLOYER RESPONDENT NO. 1

GALLAGHER BASSETT SERVICES, INC.,
INSURANCE CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED FEBRUARY 2, 2010

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in El Dorado, Union County, Arkansas.

The claimant1 was represented by HONORABLE F. MATTISON
THOMAS, III, Attorney at Law, El Dorado, Arkansas.

Respondent No. 1 was represented by HONORABLE WILLIAM C.
FRYE, Attorney at Law, North Little Rock, Arkansas.

Respondent No. 2 waived appearance at the hearing.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

November 12, 2009, in El Dorado, Arkansas.  A Prehearing

Order was entered in this case on July 27, 2009.  The

following stipulations were submitted by the parties either
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in the Prehearing Order or during the course of the hearing

and are accepted:

1. The employer-employee-insurance carrier
relationship existed on July 11, 2006.

2. Respondent No. 1 has controverted compensability.

3. If the claim is determined to be compensable, Ms.
Frisby’s husband and minor child are legal
dependents.

4. On July 11, 2006, Ms. Frisby’s average weekly wage
was $483.29.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. The two issues to be litigated are whether the
heat and exertion which the claimant was subjected
to were the major intervening cause of her heart
attack suffered while executing her essential job
duties on July 11, 2006, for her employer, Milbank
Manufacturing Co., Inc.

Respondent No. 1:

1. Compensability under Ark. Code Ann. § 11-9-114 and
applicable case law.

Respondent No. 2:

1. Compensability.
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The record consists of the November 12, 2009, hearing

transcript and the exhibits contained therein.  

DISCUSSION

Mrs. Shirley Frisby became employed at Milbank

Manufacturing Company in El Dorado, Arkansas, on or about

October 10, 2005.  (R. Exh. 1 p. 6) Milbank produces

electrical meter sockets.  (T. 37) Mrs. Frisby worked in

final assembly.  (T. 54) The employees on the final assembly

line assemble the internal parts into the shell of a meter

socket, package the completed sockets into cartons and place

them on pallets.  (T. 54) Employees do not lift over 40

pounds, and an employee on Mrs. Frisby’s line lifted

approximately 30 boxes per hour.  (T. 58)

Mrs. Frisby worked a day shift that began at 7:00 a.m. 

(T. 55) Employees on the final assembly line would work at

one station (a “home station”) from 7:00 a.m. to 11:00 a.m

with a scheduled break at 9:30 a.m.  (T. 56) The final

assembly line workers then rotated jobs every hour through

the end of their shift with a lunch break from noon to

12:30 p.m.  (T. 56)
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Mrs. Frisby was laid off due to lack of work from

February 7, 2006, until July 5, 2006.  (R. Exh. 1 p. 6) On

July 11, 2006, Mrs. Frisby collapsed at work.  When EMTs

arrived co-workers were attempting rescue breaths.  CPR was

administered, and Mrs. Frisby was transported to the Medical

Center of South Arkansas emergency room.  (C. Exh. 1 p.

3/25) However, she could not be revived, and Mrs. Frisby was

pronounced dead at 1:13 p.m. (C. Exh. 1 p. 9/25)

None of the 25 pages of medical reports offered into

evidence indicate a diagnosed cause of death.  However, a

medical monitor strip in the record contains a typed

notation of “probably acute myocardial infarction.”  (C.

Exh. 1 p. 14/25) An Occupational Safety and Health

Administration (OSHA) report dated July 19, 2006, also

states that “The coroner and emergency room physician ruled

the cause of death as an acute myocardial infarction (heart

attack).”  (C. Exh. 1 p. 39/67) The claimant’s attorney

contends that the heat and exertion that Mrs. Frisby was

subjected to at work were the major cause of her heart

attack.  Respondent No. 1 has controverted this claim for

benefits in its entirety.
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With regard to establishing the compensability of heart

or cardiovascular injuries, Ark. Code Ann. § 11-9-114

provides:

(a) A cardiovascular, coronary, pulmonary,
respiratory, or cerebrovascular accident or
myocardial infarction causing injury, illness, or
death is a compensable injury only if, in relation
to other factors contributing to the physical
harm, an accident is the major cause of the
physical harm.

(b)(1) An injury or disease included in
subsection (a) of this section shall not be deemed
to be a compensable injury unless it is shown that
the exertion of the work necessary to precipitate
the disability or death was extraordinary and
unusual in comparison to the employee's usual work
in the course of the employee's regular employment
or, alternately, that some unusual and unpredicted
incident occurred which is found to have been the
major cause of the physical harm.

(2) Stress, physical or mental, shall not be
considered in determining whether the employee or
claimant has met his or her burden of proof.

The Arkansas Court of Appeals in at least two published

cases has reviewed appeals of Commission decisions involving

heart attacks allegedly caused by a combination of heat with

physical exertion.  In Huffy Service First v. Ledbetter, 76

Ark. App. 533, 69 S.W.3d 449 (2002), the Court of Appeals

affirmed a Commission decision that on the day of Mr.

Ledbetter’s heart attack, the exertion of the work necessary

to precipitate the disability or death was extraordinary and
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unusual.  The evidence indicated that on the day of his

heart attack, Mr. Ledbetter was working alone outside a

Sears store assembling lawn tractors in intense heat with a

heat index over 100 degrees on black asphalt in an enclosed

space with no air circulation and with clothes found to be

frosted with salt from perspiration.  The evidence also

established that other stores allowed Mr. Ledbetter to work

indoors or provided some type of ventilation or fans. 

In Ulibarri v. Jim Wood Company, Inc., 79 Ark. App.

354, 87 S.W.3d 846 (2002), the Court affirmed a Commission

decision that in Mr. Ulibarri’s case, the exertion of the

work that he was performing on the day of his heart attack

was not extraordinary and unusual compared to his usual

work.  In distinguishing the facts in the case from

Ledbetter, the Court noted that both decedents were working

on hot days at the time of their heart attacks, both were

working in a space enclosed by two walls that prevented air

from circulating, and both had previously performed similar

work under similar conditions.  However, the Court noted

that the temperature on the morning of Mr. Ulibarri’s death

was 86 degrees, whereas the high reached between 103 and 105
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degrees on the day of Mr. Ledbetter’s death, it was very

unusual for Mr. Ledbetter to be working outside when the

temperature reached 100 degrees, and on the day of his heart

attack, Mr. Ledbetter’s work load for assembling tractors

was thirty, and his normal assembly was fifteen to twenty

tractors.

In the present case, I find that the claimant has

failed to establish either (1) that the exertion of the work

necessary to precipitate Mrs. Frisby’s disability or her

death by myocardial infarction was extraordinary and unusual

in comparison to Mrs. Frisby’s usual work in the course of

Mrs. Frisby's regular employment or, alternately, (2) that

some unusual and unpredicted incident occurred which is the

major cause of the physical harm. 

In these regards, I note that the claimant has not

contended or presented evidence in an attempt to support a

finding that some unusual or unpredicted incident occurred

to cause Mrs. Frisby’s myocardial infarction.

With regard to the contention that the exertion of Mrs.

Frisby’s work on July 11 2006, was extraordinary and unusual

in comparison to her normal work, I note that the record
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does contain data establishing that the maximum outdoor

temperature in El Dorado, Arkansas, where Milbank

Manufacturing is located, was 97 degrees on July 11, 2006. 

(R. Exh. 1 p 24) In addition, the record establishes that

the main body of the plant where Mrs. Frisby worked is not

air conditioned, and the temperature within the facility as

recorded by a supervisor on July 11, 2006, some time between

noon and 1:00 p.m., was between 91 and 92 degrees

Fahrenheit.  (T. 48) However, I find that the claimant has

failed to establish for the following reasons that either

the environmental conditions inside the plant on July 11,

2006, or the degree of physical labor that Mrs. Frisby was

required to perform on July 11, 2006, were extraordinary and

unusual in comparison to her normal work at Milbank.  

With regard, to the physical labor that Mrs. Frisby

performed on July 11, 2006, I understand from the testimony

of Kevin Bassetti, the claimant’s supervisor, that Mrs.

Frisby was performing her regular job when she became sick

that day at about 9:30 a.m.  (T. 56) There was nothing extra

going on that day, and nothing requiring the final assembly

line workers to exceed their normal work duties.  (T. 56)
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With regard to the environmental conditions inside the

plant, the claimant has also not established that a

temperature of 91 - 92 degrees Fahrenheit inside the plant

on July 11, 2006, was extraordinary and unusual in relation

to Mrs. Frisby’s normal working conditions inside the plant. 

The only other plant temperature measurements in the record

are part of OSHA’s report, and OSHA’s report includes dry

bulb temperature readings of 34 degrees Celsius/93 degrees

Fahrenheit on July 26, 2006 (C. Exh. 1 p. 49/67) and again

on August 2, 2006 (C. Exh. 1 p. 51/67).  Temperatures of 93

degrees inside the plant on July 26, 2006 and on August 2,

2006, are thus higher than the temperature recorded on the

day that Mrs. Frisby collapsed.  I therefore cannot conclude

that the indoor temperature at Milbank on July 11, 2006, was

extraordinary.   

Likewise, the evidence establishes that, although the

main body of the plant is not air conditioned, the plant has

large fans circulating outside air through the facility. 

(T. 41) In addition, each of the workers in final assembly

has their own 18 inch fan mounted above them.  (T. 40-41)

These environmental conditions are clearly distinguishable
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from the conditions present in Huffy supra, where Mr.

Ledbetter worked outdoors in much higher heat with no air

circulating.   In addition, the evidence establishes that

the final assembly workers at Milbank have access to water

and to ice, and they are not restricted to their access to

either.  (T. 57) The employees in summer are permitted to

wear shorts if they choose to do so. (T. 55) There is no

evidence that Mrs. Frisby did not have available water, ice,

a fan, circulating air, or appropriate attire on July 26,

2006.  

In reaching my conclusions, I recognize that Mrs.

Frisby was laid off for approximately five months, and her

heart attack at work on July 11, 2006, occurred only six

days after she returned to work from lay off status on July

5, 2006.  However, the evidence also establishes that Mrs.

Frisby had previously worked at the Prescolite facility in

El Dorado for 19 years before going to work at Milbank in

October of 2005, and that the Prescolite facility where Mrs.

Frisby worked for 19 years, like the Milbank facility where

she was working in July of 2006, was not air conditioned. 

(T. 18) Therefor, Ms. Frisby’s similar working conditions
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(i.e., without air conditioning) at Prescolite and Milbank

appears distinguishable from Mr. Ledetter’s prior work

conditions in Huffy, where Mr. Ledbetter worked outside with

no air circulation or fan at Sears but had previously worked

either indoors or outside with air circulation or a fan at

other stores.                          

With regard to the major cause requirement of Ark. Code

Ann. § 11-9-114(a), I note that the Arkansas Courts have

held that preexisting conditions do not preclude a finding

that a work-related incident is the major cause of the

physical harm.  See Slaughter v. City of Hampton, 98 Ark.

App. 409, 255 S.W.3d 872 (2007) [discussing three prior

decisions: Cloverleaf Express v. Fouts, 91 Ark. App. 4, 207

S.W.3d 576 (2005); Huffy Service First v. Ledbetter, 76 Ark.

App. 533, 69 S.W.3d 449 (2002); and Williford v. City of

North Little Rock, 62 Ark. App. 198, 969 S.W.2d 687 (1998)].

In the present case, I find on the record presented

that the claimant failed to prove by a preponderance of the

evidence that an accident is the major cause of the physical

harm that Mrs. Frisby sustained.  In this regard, I note

that no physician has opined in the record that Mrs.
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Frisby’s myocardial infarction is in any way related to

either the exertion or the environmental conditions of her

employment, and the only evidence in the record relating to

Mrs. Frisby’s possible propensity or lack of propensity to

heart problems was her husband’s testimony acknowledging

that, to his knowledge, Mrs. Frisby had a family history of

heart problems in that her mother died of heart problems and

her brother also had heart problems.  (T 26) 

I note that there was both documentary evidence and

eyewitness testimony that Mrs. Frisby was observed

perspiring after she collapsed onto the floor.  (T. 59, 68)

However, there is no evidence in the record that she was

perspiring before the collapse, and there is no evidence

indicating whether or not perspiration on the forehead is

triggered during a myocardial infarction.  There was no

evidence presented in the medical records or from the

witness testimony, as occurred in Huffy, supra, and in

Ulibarri, supra, indicating that Mrs. Frisby had either an

unusual degree of moisture from perspiration, or salt from

perspiration, on her clothing after her collapse.   
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The four supervisors from Milbank who testified

indicated that employees at Milbank complain that it is hot

inside the plant.  (T. 46, 60, 64, 68) However, not one

supervisor could recall any other employee besides Mrs.

Frisby having an alleged heat-related injury at Milbank. 

(T. 47, 59-60, 64, 68) Their testimony appears consistent

with OSHA logs in the record for 2003 through 2006, which

record approximately 81 reported injuries or illnesses in

the plant during those years, none of which appear to be

heat-related.  (C. Exh. 1 p. 55-62/67)  

For all of the reasons discussed herein, I find that

the claimant failed to establish the requirements necessary

to establish that Mrs. Frisby sustained a compensable

myocardial infarction injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer-employee-insurance carrier
relationship existed on July 11, 2006.

2. Respondent No. 1 has controverted compensability.

3. If the claim is determined to be compensable, Mrs.
Frisby’s husband and minor child are legal
dependents.

4. On July 11, 2006, Mrs. Frisby’s average weekly
wage was $483.29.
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5. The claimant has failed to establish by a
preponderance of the evidence that Mrs. Frisby
sustained a compensable myocardial infarction
injury.  Specifically, the claimant has failed to
establish by a preponderance of the evidence
either (1) that the exertion of the work necessary
to precipitate Mrs. Frisby's disability or her
death by myocardial infarction was extraordinary
and unusual in comparison to Mrs. Frisby's usual
work in the course of Mrs. Frisby's regular
employment or, in the alternative (2) that some
unusual and unpredicted incident occurred which is
the major cause of the physical harm.  In
addition, the claimant has failed to establish by
a preponderance of the evidence that an accident
is the major cause of the physical harm that Mrs.
Frisby sustained.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


