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STATEMENT OF THE CASE

A hearing was conducted in the above styled claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On May 24, 2010, a pre-hearing conference was conducted in

this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Daniel Freeman, the claimant; Shenna Denny, Bernice Howell, Alvin

Taylor, and Larry Lawrence, coupled with medical reports and other documents comprise the
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record in this claim.

DISCUSSION

Daniel Freeman, the claimant, with a date of birth of February 1, 1978, dropped out of

school in the 9th grade and later obtained his GED.  The claimant later obtained his CNA

certification in 2000.  The claimant has obtained some college credit hours on-line.  Claimant

commenced his employment with respondent on August 19, 2008, as a CNA .

While the claimant has had his CNA certification since 2000, he has worked in varied

employment fields both before and after obtaining same.  Specifically, the claimant’s work history

includes managing a Pizza Hut, managing a janitorial crew, a short order cook, and working at a

gas station.

The testimony of the claimant reflects that he was in good health at the time he

commenced his employment with respondent.  Claimant acknowledged that he suffered from pre-

existing conditions of anxiety and fibromyalgia prior to his employment; however, he denies that

he was taking prescription medications in connection the complaints.  Claimant denies that he had

experienced any serious injuries or complaints relative to his back prior to July 2009.  There is no

evidence in the record to the contrary of the afore.   Further, the claimant had not undergone any

surgeries relative to this back prior to July 2009.

The claimant usually worked on the medical surgical unit of respondent providing patient

care.  The claimant’s normal work shift was from 7:00 p.m. to 7:00 a.m., three (3) days on and

two (2) days off.  The evidence in the record reflects that the claimant did undergo new employee

orientation, within two (2) months of his employment with respondent.  It is not disputed that the

reporting of a “work-related injury” was stressed in the new employee orientation.
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On July 28, 2009, the claimant provided a recorded statement to Kenikka Smith, a claim

adjuster for the third party administrator of the workers’ compensation program of respondent. 

During the recorded statement the claimant provides a brief description of job duties as a CNA in

the employment of respondent:

My job title is CNA, and a brief description would be I work in 
med-surg ICU.  Sometimes I assist in the ER in [and] our behavioral
health unit, and I take care of my patients’ needs, which means 
while they’re there, I help them with their day to day activities, 
including but not limited to eating, bathing, shaving, toileting.

Transferring, moving. (RX. #2, p. 4).
 

On the twelve (12) hour shift commencing at 7:00 p.m. on July 12, 2009, and concluding

at 7:00 a.m. on July 13, 2009, the claimant was assigned to perform duties in the Behavior Health

Unit of respondent.   The claimant’s supervisor was the Charge Nurse, Bernice Howell.  The

testimony in the record reflects that the Behavior Health Unit treated from four (4) to fourteen

(14) patients.  The Unit house patients with regular medical problems and injury that also had

behavior problems.  

On July 12, 2009, the claimant worked with another CNA, Shenna Denny.  The testimony

in the record reflects that while assisting a patient from his wheelchair to the bed the claimant

sustained an injury to his back which serves as the basis for the present claim.  The patient

involved in the afore incident was described as a double amputee who was diabetic and blind.  In

describing the mechanics of the incident, the testimony of the claimant reflects that he and Ms.

Denny were in the process of lifting the patient from his wheelchair to the bed when the patient

“shook” causing the claimant to make an adjustment to prevent the patient from falling.  The



4

claimant managed to get the patient to the bed without allowing him to fall to the floor.  The

credible testimony of the claimant reflects in making the adjustment he felt a “snap” in his lower

back.  The claimant noted that the pain was in his lower back on the left side.

The claimant acknowledged that he did not report the incident to supervisory personnel

following the occurrence.  Claimant added that he might have mentioned his back complaint in

passing to his co-worker, Ms. Denny, however he is not certain.  The testimony of the claimant

and Ms. Denny reflects minor strains and bumps are commonplace occurrences in discharging

duties as a CNA.  The claimant testified that the incident entailed a minor muscle strain which

would resolve on its own.  Claimant further noted that he was scheduled to be off for the next

two (2) days following the conclusion of his shift on which the incident occurred, and that he

anticipated his symptoms resolving before return to work.

The testimony of the claimant reflects that he left work approximately thirty (30) minutes

following the incident on July 12, 2009.  Claimant explained that during the remaining time that

he was at work on July 12, 2009, he performed the duties of charting and cleaning and removing

trash out of the rooms.  Claimant testified that he had no recollection of a scheduled doctor’s

appointment on July 13, 2009.  The testimony in the record reflects that a the time the claimant

was allowed to leave work on July 12, 2009, the Behavior Health Unit was sufficiently staffed. 

Indeed, the Charge Nurse, Bernice Howell, testified that there was some discussion regarding the

census (staffing) and that she inquired if anyone wanted to leave early.

The claimant acknowledged that he did not report the incident involving lifting the patient

as an injury to supervisory personnel of respondent before leaving work on July 12, 2009.  The

claimant was scheduled off work for the next two (2) days following the July 12, 2009, shift. 
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Claimant maintains that during the two (2) days that he was off work he stayed home and rested. 

Claimant denies engaging in any strenuous activities during his time off.  

The claimant returned to work on July 16, 2009, to the Medical Surgical Unit, at 7:00 p.m

for his regular shift, which would have concluded at 7:00 a.m. on July 17, 2009.  Claimant

explained that when he returned to work he was still sore and stiff.  Claimant noted that busy

period on the unit was from 7:00 p.m. until 1:00 a.m.  The credible testimony of the claimant

reflects that as he continued to work his pain symptom grew progressively worse to the point that

it was causing him to vomit.  The claimant noted that his symptoms were in the same location as

those experienced at the time of the July 12, 2009, lifting/transferring incident.  In addition to his

back symptoms claimant noted symptoms in his left leg, which he attributed to the July 12, 2009,

incident.  The claimant reported the complaint to his supervisor and was directed by same to the

emergency room of respondent.

The claimant testified that when he reported to the emergency room he relayed a history

of having sustained a pulled muscle at work on “Sunday”.  The testimony in the record reflects

that workers’ compensation documents were present in the emergency room, some of which were

partially completed - - “Employer Information”.  Claimant explained that the Form AR-N

contained the incorrect date of July 13, 2009, as the injury date, and that he requested the change

on the document to July 12, 2009, and that the change be initialed.  

The claimant’s testimony reflects that his medical treatment in the emergency room during

the July 16, 2009, visit consisted of x-rays and medication - Flexeril.  The claimant was not

returned to work following his discharge from the emergency room, but rather further diagnostic

studies ordered.  A subsequent appointment was scheduled by respondent with respondent’s



6

designated medical provider, Dr Alexander J. Baltz, on July 21, 2009.  The claimant was

ultimately referred by Dr. Baltz to Dr. Rebecca Barrett-Tuck, a Jonesboro neurosurgeon.  The

claimant was seen by Dr. Barrett-Tuck on July 28, 2009.  

The testimony of the claimant reflects that he was released by Dr. Baltz to restricted duties

of no lifting greater than 25-pounds, limitations of one (1) hour at a time on his feet, no bending

or twisting and limitation on his walking.  The claimant testified that respondent provided work

within the restrictions for a period of time.  Claimant added that during the period that he was on

light/restricted duty he only worked between 10 to 20 hours per week.

The claimant testified that following his July 28, 2009, appointment with Dr. Barrett-Tuck

he was scheduled to be seen by her again, however he learned the his workers’s compensation

claim was being denied.  The testimony of the claimant reflects that one (1) week following the

July 21, 2009,  MRI , he received a telephone call from a claim adjuster and provided a recorded

statement.  The credible testimony of the claimant reflects that within five (5) hours of providing

the recorded statement he was notified by the claim adjuster that his claim was being denied.  

The claimant testified that he continued to perform light work until October 28, 2009, at

which time he was informed that light duty work would no longer be available for him.  The

claimant’s testimony reflects that he had not received any medical treatment in connection with his

back injury since last being seen by Dr. Barrett-Tuck on July 28, 2009.  Claimant explained that

while he did have health insurance through his employment with respondent he was financially

unable to obtain treatment noting that he had a $2,500.00, deducible.

Regarding the current status of his health, the claimant testified that he has not worked

since the October 2009, light duty work that he performed for respondent. Claimant testified that
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while he continues to experience residuals for his injury, his back pain and leg symptoms have

improved.  Claimant maintains that he is physically unable to perform the job duties of a CNA

because of the residuals of his injury.  

The claimant acknowledged that he did receive FMLA documents from respondent after

he was taken off work on October 28, 2009.  Clamant did not return the FMLA documents to

respondent.  In May 2010, claimant received correspondence from respondent notifying him that

his employment with same was terminated.   

Ms. Shenna Denny who is presently employed at Cook’s Café, testified that she last

worked for respondent as a CNA on February 1, 2010.  Ms. Denny provided credible

corroborative testimony regarding the July 12, 2009, incident of lifting/transferring a patient,

Charles Springstead, from his wheelchair to his bed.  Ms. Denny worked as a CNA for two (2)

years, and regularly on the Behavior Health Unit.  Ms. Denny’s testimony reflects that she and the

claimant attempted to transfer Mr. Springstead from his wheelchair to his bed; that the bed was

approximately six (6) inches higher than the wheelchair; and the patient was drowsy/sleepy and

unable to assist in the transfer.  Ms. Denny confirmed that the patient was a double amputee, who

was diabetic and blind.  In describing the incident, Ms. Denny testified that as she and the claimant

begin lifting the patient to transfer him to the bed she slipped causing all of the weight of the

patient to shift onto the claimant.  

Ms. Denny had no recollection of the claimant mentioning any physical complaints to her

following the incident.  Ms. Denny offered that the reason the claimant was working on the

Behavior Health Unit during the July 12, 2009, shift was because the unit was low on help.  Ms.

Denny noted that she enjoyed working with the claimant on those occasions he worked in the
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Behavior Health Unit because of his work ethic.  Specifically, Ms. Denny testified that the

claimant would get in and help where needed in lifting patients. Ms. Denny’s testimony reflects

that the claimant did leave early, before the 7:00 a.m. July 13, 2009, conclusion of the shift.  The

recollection of Ms. Denny was that the claimant relayed that he had a doctor’s appointment for

some tests the following morning.

The testimony of Bernice Howell reflects that she is a registered nurse who worked as

Charge Nurse on the Behavioral Health Unit of respondent in July 2009.  Ms. Howell left the

employment of respondent on May 3, 2010.  Ms. Howell’s testimony reflects that the claimant did

work on the Behavioral Health Unit on the shift beginning 7:00 p.m. on July 12, 2009, and

concluded 7:00 a.m. on July 13, 2009.  

Ms. Howell testified that she had worked with the claimant many times, although she was

not permanently assigned to the Behavioral Health Unit.  Ms. Howell assessed the claimant as a

“good worker” who did a good job.  Ms. Howell added that she was always happy to see the

claimant working on the Behavioral Health Unit because he cared about the patients and worked

well with them.  Ms. Howell’s testimony reflects that she observed the claimant during his shift of

July 12, 2009, and that he did not appear to injured, or physically limited or restricted in the

discharge of his duties.  Ms. Howell testified that the claimant did not report an injury to her on

July 12, 2009.  Ms. Howell noted that had the claimant reported an injury to her she would have

directed him to report to the emergency room of respondent for treatment.  

In addition to the claimant, the testimony of Ms. Howell reflects that as Charge Nurse, she

also had working under her supervision Shenna Denny - a CNA and Virginia Thompson - a LPN. 

Ms. Howell’s recollection was that the claimant asked to go home early because of a doctor’s
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appointment the next morning.  As noted above, Ms. Howell also testified that there was some

discussion regarding census/staffing in conjunction with allowing the claimant to leave early.

Ms. Howell testified that she encouraged the staff in the Behavioral Health Unit to use

two (2) personnel when lifting.  Ms. Howell presented credible testimony regarding one of the

patients in the Behavioral Health Unit, Charles Springstead.  Ms. Howell testified that Mr.

Springstead was a police office from New Jersey who had been shot in the pancreas who was

diabetic and a double amputee.  Mr. Springstead was also blind.  Ms. Howell acknowledged that

there were times when Mr. Springstead was overmedicated as the physician worked to adjust his

medication, which rendered him unable to assist in his transfer from wheelchair to bed.  Finally,

Ms. Howell noted that the wheelchair was lower than the bed.  Ms. Howell concedes that since

the clamant was not regularly assigned to the Behavioral Health Unit he would have no way

knowing the patient’s usual physical capabilities.

Mr. Alvin Taylor testified that he has been the Director of Human Resources at

respondent for three (3) years.  Mr. Taylor’s testimony reflects that at night the Charge Nurse of

the Unit is the supervisor of the unit.  Mr. Taylor testified that he first learned of the claimant’s

claim when the Form AR-N of July 16, 2009, came across his desk.  In following up on the claim,

Mr. Taylor contacted the Director of Senior Care and Behavioral Health Unit, Larry Lawrence. 

Mr. Taylor testified that in completing the Workers’ Compensation - First Report of Injury or

Illness, Form 1A-1, on July 22, 2009, he had access to the claimant’s personnel file, to include

information regarding date of hire.  Mr. Taylor’s testimony reflects that the claimant was provided

work within his restriction until October 28, 2009, when the claimant was informed that

restricted/light duty work would no longer be made available.  At that juncture, Mr. Taylor
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testified that the claimant was provided FMLA documents.

Mr. Taylor explained that FMLA was provided to employees out on medical leave.  Mr.

Taylor testified that when he contacted the claimant following the mailing of the document the

claimant informed him that he had not received the documents.  As a consequence of the afore,

the documents were again mailed to the claimant.  After the second mailing, Mr. Taylor testified

that he talked with claimant who wanted to know who was responsible for completing the

documents.  Mr. Taylor testified that he informed the claimant to take the forms to his doctor to

be completed.  Mr. Taylor acknowledged that there is a question on the form that ask if the

condition is work-related.  Additionally, Mr. Taylor concedes that the FMLA document should

not be completed in connection with a work-related injury.  Mr. Taylor denies that he informed

the claimant that he no longer had insurance at the time he was advised that light/restricted duty

would no longer be provided.  In furtherance of the afore, Mr. Taylor noted that in the May 19,

2010, termination of employment notice to the claimant he informed the claimant of the

availability of Cobra for 18-months.  

Mr. Larry Lawrence testified that he is a registered nurse with a Master’s Degree in

psychological examination.  Mr. Lawrence is the Program Director for the Behavior Health Unit

of respondent.  Mr. Lawrence testified that he was not aware of the claimed injury of the claimant

until he was contacted by Mr. Taylor, at which time he requested information from Mr. Howell,

the Charge Nurse on the unit at the time of the claimed injury.  

Mr. Lawrence testified was he was familiar with Mr. Springstead and his physical

limitations.  Mr. Lawrence’s testimony reflects that Mr. Springstead was capable of transferring

himself from his bed to his wheelchair and from the wheelchair to the bed with guidance from staff
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personnel.  Further, Mr. Lawrence noted that a pad had been provided for Mr. Springstead’s

wheelchair, which elevated him to assist in transferring from the bed to the wheelchair and vice

versa.  

The medical in the record reflects that the claimant was seen in the emergency room of

respondent on July 16, 2009.  The emergency room record reflects that the claimant provided a

history of pain to his low back growing out of a July 12, 2009, recent injury while moving a

patient.  The emergency room report comports with the testimony of the claimant with respect to

the onset, duration and intensity of symptoms.  The emergency room reports reflect symptoms of

tightness in the low back along with positive straight leg raising test, greater on the left than the

right.  While the claimant declined an injection, he was prescribed muscle relaxers, Flexeril.   The

emergency room record reflects, in pertinent part:

Chief Complaint:       Back Pain - Traumatic

Brief Assessment: Pt was lifting another Pt in Senior Care on 
7/13/09 had lower back pain hit him that 
radiated down both legs but subsided immediately.
Now lower back pain returned half way through 
next day.  Now having N/V D/T and is worse. 

(CX. #1, p. 3).

The emergency room records of the claimant’s July 16, 2009, visit reflects that the claimant

presented at 04:30 and was discharged home at 05:15, with a diagnosis of “low back strain”. 

Further the claimant was provide Flexeril along with a prescription for same.  The emergency

room records further reflect that the claimant was to follow up with his primary care physician on

July 20, 2009, and recommended that he take Alleve/or Ibuprofen during the day with food. (CX

#1, p. 7).
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The claimant’s primary care physician was Dr. George R. Gunthrap.  A Medical Provider

Assessment and Treatment form was completed in conjunction with the claimant’s July 16, 2009,

emergency room visit.  The document reflects the restrictions imposed on the claimant’s

employment activities as a result of the July 16, 2009, emergency room visit.  The restrictions

included limit lifting/carrying 11-25 pounds for 1 week; limit pushing/pulling 11-25 pounds for 1

week; continuous standing limited to 45 minutes per hour; continuous sitting limited to 15

minutes per hour, return to work 8-hour shift for 3 days (unless able to sit at least 15 minutes ever

2 hours.  The document further noted that the claimant needed to follow up with his primary care

provider on July 20, 2009, if he was unable to return to unrestricted work by that time. (RX #1, p.

30).

The medical in the record reflects that the claimant was again seen at the emergency room

of respondent on July 19, 2009, for severe chest pain. (RX. #1, p. 31-37).

On July 21, 2009, the claimant was seen by Dr. Alexander J. Baltz, respondent’s

designated medical provider, in connection with his low back complaint.  The July 21, 2009, clinic

note regarding the afore visit reflects, in pertinent part:

Back pain (Reason for Visit)
The patient is a 31 year old male who presents with a complaint of 
back pain.  The onset of the pain has been sudden and has been 
occurring in a persistent pattern for 1week.  The course has been 
decreasing.  The pain is characterized as a dull ache and stabbing.
The pain is described as being located in the lower back (both legs).
There has been no associated hip pain.  Back pain notes: Pt hurt 
back on 7-12-09 by lifting a patient at work.  His patient jerked 
during a lift and he hurt his back by trying to compensate for this.
He has had some paresthesias in legs initially, but that goes away 
with rest.  It comes back if he is walking around much.  No muscle
weakness.  He is having some mild muscle twitching.  Symptoms 
seem to be worse on the left side.
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*        *       *
Neurologic
Examination of related systems reveals - normal gait and station
and normal muscle strength and tone in all extremities (He does 
have increase in low back pain with strength testing of left leg.
SLR positive on left at 30 degrees and 45 degrees on right.). .   .

                       (CX. #1, p. 10-11).

The claimant underwent an MRI of the lumbar spine on July 27, 2009, pursuant to the directions 

of Dr. Baltz.  The radiologist report of the MRI reflect, in pertinent part:

IMPRESSION:

1. There is disc desiccation and a posterior disc bulge of the 
the L4-L5 intervertebral disc.
2. There is a left posterolateral disc herniation at L5-S1 with
a 5 mm. disc fragment extruded inferiorly from this disc space which
displaces the left S1 nerve root laterally. (CX #1, p. 14).

The record reflects the presence of a July 28, 2009, clinic note from Pocahontas Medical Clinic, 

the office of Dr. Baltz.  The claimant was seen by Leah Privett, APN, during the afore visit.  The 

July 28, 2009, clinic note reflects, in pertinent part:

Follow up, Diagnostic Procedure Results (Reason for Visit)
The patient is a 31 year old male who presents to discuss procedure
results.  Diagnostic tests include MRI.  Date: (7/27/09).  Follow up,
Diagnostic Procedure Results notes: pt is here today to follow up 
on mri of spine.  In index of mri pt needs to be set up with neurosurgeon.
He prefers female.  Pt is also needing a work status.

*       *       *     

Assessment & Plans

LUMBAGO (724.2)

Additional Instructions
Disposition: Ambulatory & Stable

Assessment/Plan Note: I have discussed at length pt MRI results
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and will schedule appt with Dr. Tuck.  Pt states pain is bearable at 
this time.  I have discussed with pt restrictions of no lifting, tugging, 
pulling, bending for next 2 or until seen by Dr. Tuck.  Will return if 
pain worsens or shows signs of spinal cord compression as discussed.
(CX. #1, p. 15-16).

The claimant was again seen at Pocahontas Medical Clinic on August 7, 2009, by Leah Privett, 

APN.  The clinic note relative to the afore visit reflects, in pertinent part:

The patient is a 31 year old male who presents with a complaint of 
back pain.  The pain has been occurring in a persistent pattern for 
months.  The course has been constant (sometimes worse than others).
The pain is characterized as a dull ache (sometimes sharp).  The pain
is described as being located in the lower back.  The pain radiates to
the left thigh.  The pain is precipitated by heavy weight lifting.  The
symptoms are aggravated by exertion.  The pain has been associated
with hip pain.  

*       *       *

Review of Systems

*       *       *

Musculoskeletal: Present - Back Pain (back pain continues to bother
him.  States it may be some improved from last visit, but when he 
works it begins hurting within 1-2 hours.  States he tries to obide to 
restrictions but still has to turn and answer call lights at place of 
employment.  Is taking naroxen and tylenol for pain.  States he has 
tramadol, vicodin, and flexeril at home but they make him too drowsy
and nauseated.  States pain radiates down the left leg.  No loss of bowel
or bladder control.).

*       *       *

Musculoskeletal
Moves all extremities without difficulty.  Neg straight leg raise.  DTR’s
2+ bilat in lower ext.  Good dermatomal sensation. + palp muscle spasm 
to the R paraspinous muscles.

Assessment & Plans
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*       *       *

Assessment/Plan Note: I have encouraged heat and naproxen as well
as flexeril as directed.  Pt also asks while at visit today if he can attend
a family reunion next week.  My rec. is not to drive in a car for 4 hours
especially not to six flags to ride theme park rides.  I placed pt off work 
until Monday where he is to return if he is not improving.  Pt is to keep
appt with Dr. Tuck as directed he refuses PT at this time.  Will return 
as directed. (CX. #1, p. 17-18).

During an August 13, 2009, appointment at Pocahontas Family Clinic claimant was provided an 

off-work certificate with work restrictions, which reflects, in pertinent part: 

Pt scheduled to work tonight, then off until Monday.  Needs to take
tonight & have 4 days of rest.  May return on Monday with previous
restriction.  No bending @ waist 
No lifting greater than 5 lbs.
Needs a disk job – has considerable weakness & sensation 
down left lower leg (until seen by Dr. Tuck)
Cannot perform job were he is on his feet more than 1 hour
at a time until re-check by physician.

I called Dr. Tucks office requested apt sooner,
none available but they will call if any cancellations. (CX #1, p. 19).

The claimant experienced two (2) subsequent incidents at work which he attributed to

residuals of the July 12, 2009, injury.  On August 19, 2009, the claimant lifted a patient in bed

who was having difficulty breathing.  During the process the claimant aggravated his lower back

complaint.  The claimant was directed to the emergency room of respondent for medical

treatment. (CX. #1, p. 20-25).  A Form AR-N was completed in connection with the incident.

(RX. #1, p. 38).  On August 21, 2009, while at work the claimant was getting out of a chair to go

to the restroom when his left leg gave way and he fell to the floor.  Claimant received medical

treatment in the emergency room of respondent, in accordance with the policy of same. (CX. #1,

p. 26-32).  A Form AR-N was completed in connection with the August 21, 2009, incident. (RX.
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#1, p. 39).

The claimant was seen in the office of Dr. Rebecca Barrett-Tuck, a Jonesboro

neurosurgeon on October 28, 2009, pursuant to the referral of Dr. Baltz.   The October 28, 2009,

report of Dr. Barrett-Tuck reflects, in pertinent part:

HPI
Daniel Freeman is a pleasant 31-year-old young man who comes
today referred by Dr. Alex Baltz for evaluation of low back pain
and left lower extremity pain.  Mr. Freeman indicted that about 
three months ago he was transferring a patient from a wheelchair
onto a bed or stretcher when the patient suffered onset of a seizure.
Apparently, the man was a double amputee.  He was unable, 
therefore, to provide any support with his legs.  Mr. Freeman 
indicates that he simply had to go ahead and lift him onto the
bed during the seizure.  He reports that he felt a little pull in his 
back thereafter but didn’t think a whole lot of it.  He had a couple 
of days off, had some back pain and leg pain; however, about 
three days after the episode the pain escalated to radiate down the
left lower extremity in a radicular fashion becoming excruciating.  
He sought medical assistance at that time and shortly thereafter 
underwent an MRI of the lumbar spine. The MRI showed a disc 
rupture with a free fragment at L5-S1 on the left.  He reports that
he has had little time off since the injury; however, he has been on
restrictions and is not working only approximately 12 hours a 
week.  He does report that he had a second injury about a month 
and a half ago that he fell at work and fears that he may have re-
injured his back.  Certainly, his pain is not nearly as severe as it 
was within the first weeks after the injury, but he does still have
daily back pain, which increases with prolonged standing, walking,
bending, or stooping.  The pain is primarily in the lower back now
but with intermittent radiation into the left leg and intermittent 
numbness involving the lateral aspect of the foot.  Although he
does still have significant pain, it is not severe enough that he 
wishes to consider surgical intervention.  He is concern due to the 
fact that he is overweight, has fibromyalgia, and smokes.  He, in
fact, realizes and comments that he is not the greatest surgical 
candidate in the world.  He is hopeful that the pain will continue 
to improve as it has improved significantly over the last three 
months.  Mr. Freeman indicates that he never had problems with
his back until this episode.
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*       *       *

Physical examination is of a well-developed, well-nourished 
young man who is alert, appropriate, pleasant, and cooperative.
He comes today with his mother.  He is overweight at 285 pounds.
He is 6'1" in height.  Examination of the back shows no particular
areas of point tenderness.  He does feel his pain just to the left of
midline.  Straight leg raise exam is weakly positive on the left at 
45 degrees and negative on the right.  Tone and bulk are normal.
Reflexes are 2+ at the knees and 2+ at the ankles.  Posture is good.
Gait is normal at this time.  He does relate that up until recently he
was using a cane.
Tests
MRI of the lumbar spine shows a disc rupture with free fragment at
L5-S1 on the left.  The fragment has migrated medially enough that
although there is some compression of the S1 nerve root on the 
left, it is not as severe as it would have been had the fragment 
lodged slightly more laterally.
Assessment
1. Disc rupture at L5-S1 on the left with free fragment 

secondary to lifting injury that occurred about three months
ago.

2. Fibromyalgia by history.

3. Tobacco abuse.

4. Obesity.
Plan
1. I have discussed options with Mr. Freeman.  Certainly, one
option is partial hemilaminectomy and discectomy on the left.  Mr.
Freeman has experienced some improvement.  He is nervous about 
the prospect of surgery and at this time does not wish to consider 
surgical intervention.

2. I have recommended that he remain at light duty.  In fact, I 
would recommend that he look for alternate work.  I think it appropriate
that he look for a position that does not require bending, lifting, stooping,
pushing or pulling.  Certainly, anyone who has suffered a disc rupture 
is at some risk of second rupture, re-injury, or re-rupture at some point
in the future.  It would be prudent to return to school, re-train, and look
for a less physically demanding job position.  I do feel with a reasonable
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degree of medical certainty according to this gentleman’s history that
he clearly suffered the disc rupture at the time of this lifting injury.

In addition, Mr. Freeman is concerned that he suffered yet another 
injury at the time of his fall about six weeks ago.  I have, therefore,
asked for a follow-up MRI of the lumbar spine.  I will be calling him
those results.  (CX. #1, p. 34-36).

After a thorough consideration of all  the evidence in this record, to include the testimony

of the witnesses, review of the medical reports and other documentary evidence, application of

the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On July 12, 2009, the employee-employer relationship existed between the 

parties, during which time the claimant earned an average weekly wage of $332.29, which

generates weekly compensation benefits of $222.00/$166.00, for temporary total/permanent

partial disability.   

3. On July 12, 2009, the claimant sustained an injury to his low back arising out of 

and in the course of his employment as a result of a specific incident.

4.  The claimant was temporarily totally disabled for the periods July 16, 2009 

through July 21, 2009, and from October 28, 2009, and continuing through the end of his healing

period, a date to be determined. 

5. The claimant was temporarily partially disabled for the period July 21, 2009, and 

continuing through October 27, 2009.

6. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the injury of July 12, 2009.



19

7. The respondent has controverted this claim in its entirety.

CONCLUSIONS

The claimant asserts that while within the course and scope of his employment he 

sustained an injury to his low back on July 12, 2009, which required medical treatment and

rendered him temporarily totally and partially disabled.  Claimant seeks corresponding medical

and indemnity benefits as well as controverted attorney fees.  Respondents deny that the claimant

sustained an injury within the course and scope of his employment, and that the claimant did not

timely report any injury at work.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions. 

Compensability

In the present claim, claimant asserts entitlement to workers’ compensation benefits as

result of a specific incident injury within the course and scope of his employment.  The claimant

successfully discharged employment duties as a CNA in the employment of respondent without

physical limitations or restrictions through July 2009.  The credible evidence preponderates that

the claimant was a good employee who was dependable and thorough in the discharge of his

employment duties.  There is no evidence, medical or otherwise, in the record to reflect that the

claimant had experienced a serious injury to his back prior to July 2009.  Further, the record is

devoid of any evidence indicating reflecting that the claimant sought or required medical

treatment relative to back complaints prior to July 2009.

On July 12, 2009, while within the course and scope of his employment as a CNA and
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assigned to the Behavioral Health Unit of respondent, the claimant suffered an injury to his low

back while transferring a blind, double amputee diabetic patient from his wheelchair to his bed. 

The claimant was being assisted by another CNA, Shenna Denny, at the time of the injury.  The

evidence discloses that while in the process of transferring the patient from his wheelchair to his

bed, the claimant found himself with the full weight of the patient on him, and successfully

completed the transfer without dropping the patient.  While the claimant attributed the shifting of

the weight of the patient to the patient “jerking” during the transfer process, which resulted in him

having to re-positioning himself and the subsequent snap in his back, the testimony of Ms. Denny

reflects that she slipped as the transfer was underway resulting in all of the patient’s weight being

shifted to the claimant.  The evidence preponderates that a specific incident did occur in

transferring the patient from the wheelchair to the bed, and that in the incident the claimant bore

the entire weight of the patient.

While the claimant may have causally mentioned experiencing some pain in his back to co-

workers as a result of and following the incident, he did not deem the symptoms sufficient to

warrant reporting it to the Charge Nurse, Bernice Howell, as a work-related injury.  Claimant was

scheduled to be off work for two (2) days following the conclusion of his shift, and anticipated

recovery from what he deemed to be a minor muscle strain.  The claimant was permitted to leave

work before the conclusion of his shift because the Behavioral Health Unit was sufficiently

staffed.  The claimant also relayed that he had an appointment the following morning.

There is no evidence in the record to reflect that the claimant engaged in any strenuous

physical activities during the two (2) days that he was off work following the July 12, 2009,

incident.  Indeed, the credible testimony of the claimant reflects that he followed standard



21

protocol to address what he thought was a muscle strain.  When the claimant returned to work on

July 16, 2009, his symptoms progressively worsened to the point that the reported the previous

July 12, 2009, work-related incident to supervisory personnel and was directed to the emergency

room of respondent for medical treatment.  

In addition to medical treatment in the emergency room of respondent on July 16, 2009,

the claimant was later referred to respondent’s designated medical provider, Dr. Alexander J.

Baltz, and underwent diagnostic studies, lumbar MRI, which disclosed a herniated disc at L5-S1. 

The claimant was later referred to a Jonesboro neurosurgeon.  On July 28, 2009, the claimant was

informed that the respondent was denying the compensability of his claim.

In order for a claimant to establish a compensable injury as a result of a specific incident,

the following requirements of Ark. Code Ann. §11-9-102 (4)(A)(i) (Repl. 2002) , must be

established: 1) proof by a preponderance of the evidence of an injury arising out of and in the

course of employment; 2) proof by a preponderance of the evidence that the injury caused internal

or external physical harm to the body which required medical services or resulted in disability or

death; 3) medical evidence supported by objective findings, as defined in Ark. Code Ann. §11-9-

102 (4)(D), establishing the injury; and 4) proof by a preponderance of the evidence that the

injury was caused by a specific incident and is identifiable by time and place of occurrence. Mikel

v. Engineered Specialty Plastic, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

In the instant claim, the evidence preponderates that while transferring a patient from a

wheelchair to his bed on July 12, 2009, the claimant sustained an injury to his low back.  The

specific incident resulting in the injury was witnessed and corroborated by a co-worker of the

claimant, CNA Shenna Denny.  The injury caused internal physical harm to the claimant’s body in
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the form of a herniated disc at L5-S1, as disclosed in the objective medical finding of the July 27,

2009, MRI.  The injury was caused by a specific incident, which identifiable by time and place of

occurrence.

There is no evidence in this record to reflect that the claimant had a pre-existing condition

which services as the basis for his disability on or after July 16, 2009.  As noted previously, the

evidence preponderates that the claimant successfully discharged his employment duties as CNA

in the employment of respondent without physical restrictions or limitation prior to July 12, 2009. 

Further, there is no evidence in the record to reflect that the claimant sought, or required medical

treatment relative to his back prior to July 12, 2009.  Neither is there any evidence in the record

to reflects that the claimant had ever suffered any serious injury or complaints relative to his back

prior to July 12, 2009.  

In workers’ compensation law, the employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable.  Nashville

Livestock Commission v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).  A pre-existing disease or

infirmity does not disqualify a claim if the employment aggravated, accelerated, or combined with

the disease or infirmity to produce the disability for which compensation is sought.  St. Vincent

Medical Center v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).

In the instant claim, the claimant has sustained his burden of proof by a preponderance of

the evidence that he sustained an injury to his low back within the course and scope of his

employment on July 12, 2009.  Respondent has controverted the compensability of this claim in

its entirety.

Medical Benefits
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Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer provide for an

injured employee such medical treatment as may be reasonably necessary in connection with the

injury received by the employee.   What constitutes reasonably necessary medical treatment is a

question of fact for the Commission.  Dalton v. Allen Engineering Co., 66 Ark. App. 201, 989

S.W.2d 543 (1999).  

In the instant claim, respondent has denied the compensability of the claimant’s July 12,

2009, specific incident low back injury.  As noted above, the evidence in the record preponderates

that the claimant did sustain an injury to his low back on July 12, 2009, while within the course

and scope of his employment.  Diagnostic studies reflect objective findings establishing the injury. 

The claimant received medical treatment in July and August 2009, in connection with the July 12,

2009, compensable injury.  The claimant was also seen and evaluated on one occasion, October

28, 2009, by Dr. Rebecca Barrett-Tuck, a Jonesboro neurosurgeon.  The claimant has not

received medical treatment in connection with his July 12, 2009, compensable back injury since

the October 28, 2009, visit to Dr. Barrett-Tuck.

Injured employees must prove that medical services are reasonably necessary by a

preponderance of the evidence.  The afore medical services may include that necessary to

accurately diagnose the nature and extent of the compensable injury, to reduce or alleviate

symptoms resulting from the compensable injury, to maintain the level of healing achieved, or to

prevent further deterioration of the damage produced by the compensable injury.  Ark. Code Ann.

§11-9-705 (a) (3) (Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593

(1995).

As noted above, while respondent controverted the compensability of the claimant’s July
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12, 2009, compensable injury as of July 28, 2009, the claimant nevertheless continued to require

and obtain medical treatment in connection with the compensable injury throughout August 2009,

and on one occasion in October 2009.  The evidence preponderated that the treatment received by

the claimant in connection with the treatment of the July 12,2009, compensable injury was

reasonably necessary and causally related to same.  Due to the claimant’s subsequent work-related

incidents of August 19, 2009, and August 21, 2009, Dr. Barrett-Tuck recommended a follow-up

MRI of the lumbar spine.  Further, Dr. Barrett-Tuck offered an opinion regarding the nexus

between the claimant’s injury and the July 12, 2009, lifting work-related incident. 

The claimant credibly testified that the reason he did not pursue further medical treatment

on his health insurance, which was obtained through his employment with respondent, was

because he did not have money to pay to reach the $2,500.00 deductible.  The evidence in the

record preponderated that the medical treatment rendered to date to the claimant has been

reasonably necessary in connection with the compensable injury and for which respondent is

liable.  Further, the treatment recommended by Dr. Barrett-Tuck, to include the follow-up MRI of

the lumbar spine, is reasonably necessary in connection with the treatment of the claimant’s July

12, 2009, compensable injury.  Respondent has controverted the compensability of this claim in its

entirety.

Temporary Total and Temporary Partial Disability Benefits.

Temporary total disability for unscheduled injuries is that period within the healing period

in which the claimant suffers a total incapacity to earn wages.  Arkansas State Highway &

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  Entitlement to

temporary total disability benefits for an unscheduled injury is contingent upon a showing that the
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claimant is completely incapacitated from earning wages and remains within his healing period.  A

claimant’s healing period has not ended when treatment is being administered for the healing and

alleviation of the condition.  J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51

(1990).

In the instant claim, the evidence preponderates that the claimant remains within his

healing period as a result of the July 12, 2009, compensable low back injury.  The evidence

discloses that the claimant first sought medical treatment in connection with the July 12, 2009,

injury on July 16, 2009, at with time the injury was properly reported to supervisory personnel. 

The claimant did not inure any workers’ compensation benefits, either medical treatment or time

off work, before notice of the injury was provided to respondent on July 16, 2009.  The claimant

was directed to remain off work from July 16, 2009, until his July 21, 2009, visit with

respondent’s designated physician, Dr. Baltz.  The claimant was again completely removed from

work by respondent on October 28, 2009.  The claimant has not reached the end of his healing

period.  The claimant has sustained his burden of proof by a preponderance of the evidence that

he remained within his healing period and totally incapacitated from engaging in gainful

employment as a result of the compensable July 12, 2009, low back injury for the period July 16,

2009, through July 21, 2009, and from October 28, 2008, through the end of his healing period, a

date to be determined.  Respondent has controverted this claim in its entirety.

The evidence discloses that the claimant was released to restricted duty by his treating

physicians during the period July 21, 2009, through October 28, 2009, and that respondent

provided work to the claimant within the medical/light duty restrictions.  During the afore period,

due to the residuals of his July 12, 2009, injury the claimant was not physically capable of working
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his regular number of hours or full shifts.  Temporary partial disability is that period within the

healing period in which the employee suffers only a decrease in his capacity to earn the wages he

was receiving at the time of the injury.  Arkansas State Highway & Transportation Department v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  

Ark. Code Ann. §11-9-520, provides:

In case of temporary partial disability resulting in the decrease of 
the injured employee’s average weekly wage, there shall be paid 
to the employee sixty-six and two-thirds percent (66 2/3 %)of the 
difference between the employee’s average weekly wage prior 
to the accident and his or her wage-earning capacity after the injury.

The evidence discloses that the claimant’s average weekly wage prior to his July 12, 2009,

compensable injury was $332.29. (JX #1).  The credible evidence in the record reflects that during

the time the claimant was on medical restrictions as a result of the July 12, 2009, compensable

injury and within his healing period, he performed light duty work for the period July 21, 2009,

through October 28, 2009.  The clamant averaged working between 10 and 20 hours per week

during the afore period.  The claimant has sustained his burden of proof by a preponderance of the

credible evidence that he remained within his healing period during the period July 21, 2009,

through October 28, 2009, as a result of the July 12,2009, compensable injury.  Further the

evidence preponderates that the claimant sustained a decrease in earning during the afore period. 

Respondent has controverted this claim in its entirety.

AWARD

Respondent is herein ordered and directed to pay to the claimant temporary total disability

benefits as the weekly compensation benefit rate of $222.00, for the period commencing July 16,

2009 through July 21, 2009, and from October 28,2009, and continuing through the end of his
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healing period, a date to be determined, as a result of the July 12, 2009, compensable injury.  Said

sums accrued shall be paid in lump without discount. 

Respondent is further ordered and directed to pay temporary partial disability benefits to

the claimant, pursuant to Ark. Code Ann. §11-9-520, for the period commencing July 21, 2009,

and continuing through October 28, 2009.  Said sums accrued shall be paid in lump without

discount.

Respondent is further ordered and directed to pay all reasonably related medical hospital,

medical, nursing and other apparatus expenses in connection with the treatment of the July

12,2009, compensable injury, to include medical related travel, pursuant to Ark. Code Ann. §11-

9-508 (a).

Maximum attorney fee is herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark Code Ann. §11-9-809, until

paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

 _______________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE   


