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STATEMENT OF THE CASE

On December 17, 2009, the above captioned claim came on for a hearing

in Hope, Arkansas. 

A prehearing conference was conducted on November 12, 2009, and a

Prehearing Order was filed on that same date.  A copy of the Prehearing Order

was marked as Commission’s Exhibit 1, and made a part of the record herein

without objection, subject to any modifications made at the full hearing.

At the December 17, 2009 full hearing, the parties stipulated to the

following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including June 15, 2005.

3) On June 15, 2005, the claimant sustained a compensable

pelvic injury.

4) Claimants compensation rates are $303.00 per week for

temporary total disability (TTD) and $227.00 dollars per week

for permanent partial disability (PPD).

At the full hearing the parties agreed to litigate the following issues:

1) Whether the claimant is entitled to additional medical treatment from

Dr. Rosenzweig.

2) Whether the claimant is entitled to additional TTD benefits from July

23, 2009 through a date yet to be determined.

At the full hearing the claimant contended that due to her compensable

pelvic injury on June 15, 2005, she is entitled to additional medical treatment

from Dr. Rosenzweig. Claimant also contends that as a result of her

compensable pelvic injury on June 15, 2005, she is entitled to TTD benefits from

July 23, 2009 to a date yet to be determined. 

Respondents contended at the full hearing that the claimant is not entitled

to any additional benefits. Specifically, respondents contended that claimant is

not entitled to additional medical treatment from Dr. Rosenzweig or any

additional TTD benefits. 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas W orkers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that the additional medical treatment she has

requested from Dr. Rosenzweig is reasonable, necessary and

related to the claimant’s stipulated compensable injury.

Therefore, the claimant’s request for additional medical

treatment from Dr. Rosenzweig is denied. 

4) The claimant has failed to prove, by preponderance of the

evidence, entitlement to TTD benefits from July 23, 2009 to

a date yet to be determined. 

DISCUSSION

This claim has been the subject of a previous hearing on May 17, 2007. At

that time the claimant was requesting additional TTD benefits and medical

treatment. Her request for TTD benefits and additional medical treatment were
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denied in 2007, and the claimant returns for additional benefits at this time. 

Following the 2007 full hearing, the evidence demonstrates that the

claimant returned to work for the respondent/employer and worked up through

July 23, 2009. The specifics of the claimants stipulated compensable pelvic injury

in 2005 and the medical treatment she received up through the date of the 2007

full hearing were specifically outlined  in the ALJ opinion filed August 13, 2007 in

this claim. The claimant’s compensable pelvic injury and subsequent medical

treatment was outlined in the August 13, 2007 ALJ opinion and will not be recited

herein, but is hereby incorporated by reference. As stated, following the

claimant’s 2007 full hearing she did continue to work for the respondent/employer

up through July 23, 2009.  The testimony and documents contained in the record

herein indicate that on July 23, 2009 the claimant voluntarily terminated her

employment with the respondent/employer. The documents contained in

respondents exhibit 4 show that the claimant had repeated safety violations up

through July 23, 2009 which resulted in the claimant being demoted to the

“flywheel area”.   The claimant testified that she could not stand all day because

of her back and hip and instead of taking the “flywheel” job quit her employment

with the respondent/employer. 
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The claimant is requesting additional medical treatment from Dr.

Rosenzweig. Ark. Code Ann. § 11-9-508 (a), mandates that “the employer 

provide any such medical services as may be reasonably necessary in

connection with an employees injury”. Cox. v. Klipsch and Associates, 71 Ark.

App. 433, 30  S.W .3d  764 (2000).  Whether a medical procedure or device is

reasonable and necessary medical treatment is a question of fact to be decided

by the Commission. 

In the present case, the claimant is requesting a return visit to Dr.

Rosenzweig. However, the claimant testified that her condition, from a pain

standpoint, has not really changed in the last few years since she last saw Dr.

Rosenzweig on June 5, 2006. Dr. Rosenzweig, in his last report dated June 5,

2006, found as respondent exhibit 1, page 1 states “From my standpoint, it

appears that Ms. Frazier has reached an MMI status and there is really nothing

further to offer her at this time.” It is a claimants burden to prove by a

preponderance of the evidence that the requested medical treatment is

reasonable, necessary, and related to her compensable injury.  The claimant has

fallen short on her burden of proof. The record is void of any evidence that would

lead this examiner to find that the claimant’s requested treatment from Dr.
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Rosenzweig is reasonable, necessary, and related to her compensable injury.

Therefore, claimant’s request for additional medical treatment from Dr.

Rosenzweig is denied. 

The claimant has requested TTD benefits from July 23, 2009 to a date yet

to be determined. Temporary total disability is that period within the healing

period in which an employee suffers a total incapacity to earn wages. Arkansas

State Highway and Transportation v. Bershears, 272 Ark. App. 244, 612 S. W .

2d 392 (1981).  Based on my review of the entire record, I find the claimant has

failed to prove by preponderance of the evidence that she is entitled to TTD

benefits from June 23, 2009 to a date yet to be determined. The evidence

contained in the record herein clearly show the claimant left her employment on

July 23, 2009 due to safety violations at Electrolux Home Products. Her departure

had little or nothing to do with her stipulated compensable injury. Claimant

worked for  years prior to July 23, 2009, and the record clearly shows that she did

not re-enter a new healing period. Further, per Dr. Rosenzweig’s report,  the

claimant was at MMI back in 2006.  Therefore, I find the claimant has failed to

prove by preponderance of the evidence that she was within her healing period

or suffered a total incapacity to earn wages from a period of July 23, 2009 to a

date yet to be determined. Therefore, the claimant has failed to prove by
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preponderance of the evidence that she is entitled to the additional TTD benefits

requested herein.

ORDER  

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find the claimant has failed to prove that she

is entitled to the additional benefits she has requested. Accordingly, the within

claim is hereby denied and dismissed. 

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/as


