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STATEMENT OF THE CASE

A hearing was conducted on September 9, 2010, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas Workers’

Compensation Law.  A prehearing conference was conducted on July 22, 2010, and

a Prehearing Order was filed on that same date.  At the hearing, the parties agreed the

Prehearing Order would be admitted into the record as Commission Exhibit 1, subject

to any modifications made at the full hearing.  

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all relevant
times, including February 5, 2008.
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3) Claimant’s average weekly wage was $529.00 per week which
would entitle the claimant to a temporary total disability rate of
$353.00 per week and a permanent partial disability rate of
$265.00 per week.

4) All issues related to permanency are reserved.

At the full hearing, the parties agreed the first issue to be determined would be

whether the claimant sustained a compensable left shoulder injury by specific incident

on February 5, 2008; and second, if compensability is overcome, claimant’s entitlement

to associated medical expenses, temporary total disability, and attorney’s fees must be

addressed.

At the full hearing, the claimant contended that he was injured in an automobile

accident at work.  He was under the care of a doctor, and is entitled to temporary total

disability and medical expenses.  The claimant contends those issues have been

controverted and appropriate attorney’s fees should attach.  The claimant contends he

sustained a compensable left shoulder injury and is entitled to all associated benefits.

At the full hearing, respondents contended the claimant was not engaged in

work related activities at the time of this incident.  Alternatively, respondents contend

if compensability is overcome, claimant’s healing period ended on June 15, 2009.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports, documents,

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are hereby made in accordance with A.C.A.



ROY FRANKLIN - F802461 -3-

§ 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties are hereby accepted as
fact.

3) The claimant has failed to prove by a preponderance of the
evidence that he sustained a compensable left shoulder injury as
the result of a specific incident identifiable by time and place of
occurrence on February 5, 2008.  Specifically, the claimant has
failed to prove by a preponderance of the evidence that his left
shoulder injury arose out of and in the course of his employment.

DISCUSSION

The claimant, age 50 years old, testified that he began working for the

respondent employer in late January of 2008, as a LAN tech.  The claimant testified

a LAN tech was someone who installed telephone, fiber optic, and computer wires for

a new hospital wing.  The claimant testified the new wing was some distance from the

main hospital and also some distance from the UAMS’ cafeteria.  The claimant testified

that since the job site was some distance from the employer’s main hub, that it was

customary for he and other employees to be transported by a cargo van to and from

the job site.  

The claimant testified the cargo van did not have enough seats and therefore

required the claimant to sit on a milk crate.  The claimant contends on February 5,

2008, he and the other workers had finished the morning shift and were being

transported to the cafeteria in the cargo van for their lunch break.  The claimant

testified the driver of the cargo van had to slam on his brakes which caused the
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claimant to fly off the milk crate and shoot toward the front of the van.  The claimant

testified this February 5, 2008, incident caused his alleged compensable left shoulder

injury.

Approximately four days prior to the cargo van incident on February 5, 2008, the

claimant sustained non-work related injuries while exiting a shuttle bus on January 31,

2008.  The claimant testified as follows regarding the fall while exiting the shuttle bus:

A On that incident there was another Tim that worked with us, but
he’s no longer there.  But as soon as I stood up to get off of the –
exit the shuttle bus I just slipped and fell backwards.  I landed on
my back, the middle part of my back, and on my elbows.

(T. p. 26, lines 8-12)  

The claimant testified that following the shuttle bus incident he had no shoulder

symptoms.  (T. p. 28, lines 3-6)  The claimant contends  he sustained a compensable

left shoulder  injury due to the cargo van incident on February 5, 2008.

ADJUDICATION

For the claimant to establish a specific incident which is identifiable by time and

place of occurrence, the following requirements of Ark. Code Ann. § 11-9-102(4)(A)(i)

must be established:

1) proof by a preponderance of the evidence of an injury arising out
of and in the course of his employment;

2) proof by a preponderance of the evidence that the injury caused
internal or external physical harm to the body which required
medical services or resulted in disability or death;

3) medical evidence supported by objective findings, as defined in
Ark. Code Ann. § 11-9-102(16), establishing the injury;
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4) proof by a preponderance of the evidence that the injury was
caused by a specific incident and is identifiable by time and place
of occurrence.

Mickel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997). 

The claimant  has alleged that his left shoulder injury arose out of the cargo

van incident on February 5, 2008.  As stated above, there were clearly two

incidents within a short period of time wherein the claimant fell.  The claimant

testified on page 28 of the transcript that he did not have any shoulder symptoms

after the shuttle bus incident on January 31, 2008.  However, the medical

evidence shows that on February 4, 2008, the claimant reported “his neck, left

shoulder and back hurts, has tingling in his left arm, he works at UAMS, he went

to UAMS ER Friday night, wants to be seen sooner.”  (Cl. Ex. 1, p. 12)  Clearly,

the claimant was having left shoulder problems one day before the cargo van

incident on February 5, 2008. 

In an attempt to rectify the February 4, 2008, medical report claimant gave

sketchy testimony that perhaps his left arm was hurting from pulling wires earlier

that morning.  (T. p. 27, lines 1-6)  However, his testimony of a sore arm from

pulling wires is quite different from the February 4, 2008, medical report that says

the claimant’s left shoulder hurts and has tingling in his left arm and is requesting

to see a doctor.  The question for the Commission becomes whether the
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claimant’s left shoulder injury arose out of and in the course of his employment

on February 5, 2008; or whether the left shoulder injury was preexisting.  

Under Arkansas law, the claimant has the burden of proving by a

preponderance of the evidence that the February 5, 2008, cargo van incident is

where the left shoulder injury arose.  It is clear to this examiner the claimant’s left

shoulder symptoms after the February 5, 2008, cargo van incident were exactly

the same as the symptoms he was complaining of regarding his left shoulder and

left arm a day before the February 5, 2008, cargo van incident.  The UAMS’

medical report from February 14, 2008, states “shoulder pain tingles to fingers,

left side.”  (Cl. Ex. 1, p. 26)  The left shoulder pain with tingling down the left arm

is the exact symptoms the claimant was having the day before the February 5,

2008,  cargo van incident.

Additionally, the UAMS’ medical report dated February 6, 2008, found at

Claimant’s Exhibit 4, page 1, states, “He now also reports some numbness and

tingling in his left arm.”  Once again, those are the same symptoms the claimant

was having one day prior to the cargo van incident.  The claimant’s testimony

regarding his left shoulder does not seem credible.  The claimant also testified

that immediately after the cargo van incident, “The only thing I was complaining

about – the only thing I felt at the time was the – was in my shoulder.”  (T. p. 25,

lines 24-25)  However, the report from Michael Jones found at Claimant’s Exhibit
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2, page 2, states that after the cargo van incident he “asked if everyone was ok

and everybody said yes.”  The claimant’s account of whether the left shoulder

injury occurred on February 5, 2008, or prior to that date becomes even more

sketchy when Dr. Cheek’s report from February 22, 2008, is read in its entirety.

(R. Ex. 1, p. 10)  Dr. Cheek’s report states, “Mr. Franklin returns today noting a

history January 31, 2008, in which he fell off a shuttle bus.  He fell down the stairs

and landed on both elbows.  He continues to have tingling and pain involving his

left arm and shoulder and down into his hands.  The pain also involves the neck

and  upper shoulders.”  Dr. Cheek’s report indicates that Mr. Franklin reported to

Dr. Cheek that his left shoulder problems began at the shuttle bus incident on

January 31, 2008, and not the February 5, 2008, cargo van incident as he has

contended.

In the present case, the preponderance of the evidence establishes that the

claimant’s left shoulder problems began prior to the cargo van incident of

February 5, 2008.  When taking all the facts into consideration I find that the

claimant has failed to prove by a preponderance of the evidence that his left

shoulder injury arose out of and in the course of his employment with the

respondent employer on February 5, 2008.  I further find that the claimant has

failed to prove by a preponderance of the evidence that his left shoulder injury

was caused by a specific incident and is identifiable by time and place of
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occurrence.

ORDER

For the reasons discussed herein, this claim must be, and hereby is

respectfully denied and dismissed

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


