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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits as a result of her compensable January 23, 2006,

cervical spine injury.  On March 8, 2010, a pre-hearing conference was conducted in this claim,

from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects

stipulations entered by the parties, the issues to be addressed during the course of the hearing, and

the parties’ contentions relative to the afore.  The Pre-hearing Order is herein designated a part of

the record as Commission Exhibit #1.

The issues of unpaid medical mileage and reimbursement for medical expenses were
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removed from consideration by agreement of the parties.  Additionally, respondent contends that

an offer of employment at the same wages that the claimant was making at the time of her injury

had been made, and as a consequence of the bona fide offer of employment the claimant is not

entitled to wage loss benefits.  The claimant contends that she is unable to do the work. 

The testimony of Sandra Foster – the claimant, Suzanne Alma, and Heather Taylor,

coupled with the April 23, 2010, deposition of Dr. Robert E. Abraham, along with medical

reports and other documents comprise the record in this claim.  Additionally, the record generated

as a result of the December 4, 2008, hearing before the Arkansas Workers’ Compensation

Commission in incorporated in the present claim.

DISCUSSION

Sandra D. Foster, the claimant, with a date of birth of September 17, 1957, has a 10th

grade education.  The claimant did not complete high school nor obtain a GED.  Claimant, who is

right hand dominate, commenced her employment with respondent on September 3, 2002.

The testimony reflects that the first work the claimant ever performed was farm work,

pulling and hoeing cotton.  The claimant testified, regarding her work history:

I’ve always worked in a factory, other than the short time 
I worked at Junior Foods - I worked in the kitchen there, and I run
a cashier for the farmer’s market a lot - cashier. (T. 26).

Claimant elaborated regarding her cashier duties:

Well, we had to stock - we had to stock shelves, go through
the produce and get rid of bad produce. (T. 26).

The evidence discloses that all of the jobs that the claimant has performed entailed the use of her

arms, bending, lifting, and getting up and down.  The mechanics of the claimant’s January 23,
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2006, compensable cervical injury were addressed during the prior December 4, 2008, hearing

before the Commission, the record of which is incorporated in the instant claim.

The claimant has not worked since the summer of 2008.  The testimony of the claimant

reflects that Dr. Robert E. Abraham, a Jonesboro neurosurgeon, was one of the first specialist

that the claimant saw follow her injury.  Claimant has continued to treat with Dr. Abraham,

having seen him on May 17, 2010.  Claimant treated with Dr. Abraham after she was sent back

and tried to work.  Claimant maintains that following the December 4, 2008, hearing, when she

returned to Dr. Abraham she was directed not to return to work and provided documentation

which reflected no work indefinitely.

The claimant maintains that when she was returned to work following her initial injury, it

was with limitations, however the testimony of the claimant reflects:

I went back doing, basically, my same job.  The first or 
second time that I went back, I had limited use of my arms.  I was
under the impression that I was to be training people, but I didn’t 
answer a call to a line and my supervisor paged me to that line, 
said it’s been down forty-five (45), see what you can do to get it 
up.  

I didn’t think I was supposed to, but he paged me directly, 
and with the operators, they helped me basically try to get things
back up.  (T. 29-30).

Claimant testified regarding the physical impact on her of  returning and working the line:

It caused me to start hurting, aggravating that nerve.  I would
get sore if I used my arms a lot.  I have a lot of problems with this, and
this arm - it’s right here (indicating her right wrist).

Yes.  Cause it goes, this finger’s numb (indicating right index 
finger). 

Yeah, that’s where it’s numb. but, it’s like, when I use my arms
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a lot, it’s up in here (indicating); it’s numb and tight, and right here
(indicating), it’s really sore.  And I fell in our break room and thought
I’d fractured this (indicating), and he sent me to Dr. Greene, but Dr.
Green said he couldn’t find a fracture. .      .      . (T. 30-31). 

The claimant continued, regarding the impact that returning to work had on her injuries:

When I use my arms a lot, it causes pain down my shoulder
blades, and the back part of my neck, that hurts, and I get so sore I
can’t hardly move. (T. 31).

The testimony of the claimant reflects that once she quite working her symptoms improved.  

The claimant provided testimony regarding her pre-injury activities away from work 

compared with her post-injury activities:

We went hunting, fishing, camping, four (4) wheel riding;
I kept my house; I worked in the yard.  You know, I did whatever
I wanted.  I was a very hyperactive person.  (T. 32).

Regarding her activity level since the injury, the testimony of the claimant reflects:

Because I can do a little bit, and then I rest.  If I push myself,
then I really get to hurting bad.  I have laid on the couch as much as
a day-and-a-half, without moving. (T. 32).

Claimant described activities that causes her “real trouble”:

When I have to use my arms to do about anything; like, I
wouldn’t think about this even hurting, but the other day, my 
next-door-neighbor called me over and kale, K-A-L-E, is a green
leafy vegetable, and I was washing that just in the sink.  I was
going through those leaves and washing them.  I got to hurting.
I wasn’t just using my hands, I was using my arms.  I starting in
this shoulder area (indicating). (T. 32).

The claimant was transported to the Functional Evaluation in Jonesboro by Ms. Alma.  At

the time the FCE was performed the claimant had not been working or participating in any

physical activities.  Claimant described the impact of the FCE on her physical condition:
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I started - it got real tensed up and it got my shoulder blade
and all started hurting, and the base of my neck. (T. 33).

Claimant noted she experienced the same physical sensation performing the tasks during the FCE 

as she did while working.  

The testimony of the claimant reflects that she is familiar with most of the jobs with

respondent.  Claimant offered that she performed every one of them.  Claimant testified that she is

physically unable to perform her old job, explaining:

Because it has got a lot of movement, trying to adjust things;
a lot of things are overhead, where you have to reach  - looking up, 
really.  If I have to do anything overhead, it really gets me. (T. 33-34).

The testimony of the claimant reflects that she does not think that she can now physically do any

of the jobs at the plant, explaining that using her arms causes me to hurt more - the repetition. 

The claimant testified that the normal shift at respondent was an eight (8) hour shift:

Normally, but I think they’re working ten (10) hours days, six
(6) days a week right now.  So, they have some breaks - I guess they 
give you some breaks - two (2) breaks, and on back.     

The claimant has seen the written description for the sugar-free gelatin packer job and has

seen the video of the job.  The testimony of the claimant reflects that while she is aware that the

job has been offered to her she has not attempted to perform it, explaining:

I’ve done that job in that facility.  If you come in to work, it 
doesn’t matter what your job is, if something’s hot and needs to be got
out, and they don’t have other people, I’ve been put on to run a line
and to run the case printer and packed.  (T. 35).

Even with the assurance of not being taken off to perform other job duties, claimant testified that 

she could not physically perform the sugar-free gelatin packer job:

No, it’s very fast and you have to reach with your arms, and 
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no, those lines are fast.  That’s not something that I could do.  I
could lift something on an occasional basis.  He said that I could 
use my arms repetitively.  So, that job requires the repetitive use of
your arms; you’re constantly picking up your cartons and the cartons
come down off of those scales; they fall over, you’ve got to set them
up; and you’re using them making your cases and putting them in 
and folding them down - you’re repetitively using your arms. (T. 35).

The testimony of the claimant reflects that her understanding of the modification of the sugar-free

gelatin packer job meant that she would not have to work all the overtime as she did when she

worked the previously.  

Claimant noted that she has worked all of life and that she enjoyed working.  Regarding

her desire to work again, claimant testified:

Oh, yes, sir.  I have fought this hard.  Jim even knows that -
I told him - he said to quit and try to get disability - no, I won’t do it
- that’s giving up.  But I have went where - I got to where I wasn’t 
enjoying life, cause there was no - by the time I got in from work, all
I could do, I was laying there.

After my injury, when I was working.  When I first went back,
I could do pretty good for a week, and then, after that, it just - steadily 
getting worse.  (T. 36).

In terms of the difficulties that prevent her from doing her job, the testimony of the claimant

reflects:

The medication has really slowed me down.  I complained,
even to Dr. Abraham, and he said that’s what it’s suppose to do.  I’ve
always been an upbeat, hyper person, but this medication had me - 
it’s really slowed me down.  With regard to the double vision we 
discussed, it was the medicine, and those symptoms go away, but 
they didn’t tell me that.  I even went to the eye doctor because of the
double vision, but it’s plainly on there - side effects of the medication.
But, I had no problems.  Most of the time, it goes away.  (T. 36-37).

Claimant asserts that what prevents her from working is “strictly my arms” which is tied in with 
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her neck and shoulder.

The claimant discussed her activities during a typical day not that she is no longer

working:

I might do a load of laundry; I clean up a little here and 
there; I’ll rest for a while; I’ll get back up and I do something 
else.  Usually, after lunch, I take a second dose of the medicine
and I take a nap.   I lay down, cause it makes me drowsy, and I
lay down.  Grand kids come over - do anything with them in the
afternoons.  And, on the weekends - every other weekend, my 
son has his two (2) children, and they’re usually there, and he 
has that little one, come on grandma, and I have a little trailer -
that goes behind the lawnmower, and I’ll put him in it and I’ll
ride him around for about fifteen (15) or twenty (20) minutes.

Because, usually, I’ll start aching.  I just back off, and 
we’ll sit down; he’ll get on the trampoline; play in the flower 
bed. (T. 38).

During cross-examination, claimant testified that she feels that she improved as a result of

the March 2006, surgery, explaining:

Before the surgery, I couldn’t even pick up a pencil and
really hold it, with the writing, and I had no use with this right
hand. (T 39).

                         
Claimant estimates that she returned to work in August 2006, following the surgery.  The

testimony of the claimant reflects that in April 2007, over a year following the surgery, her

condition was worse:

Hurt more now.  Of course, it might be a lot of things.
I was doing pretty good till I took that first fall - bent my toe 
back, and all - went into my stomach, jarred my whole neck, 
and it started hurting again. (T. 40).

Claimant noted that she suffered her first post-surgery fall in 2007.

The claimant was seen by Dr. Fereidoon Parsioon, a Memphis neurosurgeon, per the
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directions of respondent on July 12, 2007.  Dr. Parsioon opined that the claimant was at

maximum medical improvement with a 12% impairment rating and could be released to return to

work without restrictions.   Upon returning to Dr. Abraham the claimant was placed on a thirty

(30) pound lifting restriction.  Regarding the restriction, the claimant testified:

Yes, in the office, they said if I come back with restrictions,
I couldn’t work.  And, I said, well, it’s your choice - if you go out 
there and go to work or not.  I said, no, sir, it’s not my decision, it’s 
your decision.  So, I’m going out there to do my job to the best of my
ability. (T. 41-42).

Regarding her return visit to Dr. Abraham in November 2007, claimant denies that she informed 

him that she was working within her restrictions and able to the job:

No, I told him I was doing my same job, like always.  He’s
never asked me if was working within my restrictions. (T. 42).

The claimant acknowledged that November 2007, report of Dr. Abraham confirmed that she was 

working within her restrictions and able to perform the job.  The claimant confirmed that when 

she returned to Dr. Abraham approximately eight (8) months later she was taken off work for a 

while for physical therapy. 

As to any work activities she performed in August 2008, in the employment of 

respondent, the claimant’s testimony reflects:

My arms were hurting so bad, but like I said, I don’t remember
dates.  I came back to work.  I would hang in there and get tired, this
hand right here, (indicating) gets tired when I use my arms a lot.   That
is when they would hurt.  (T. 43).

The claimant suffered another fall in August 2009, testifying:

I did not trip, the ankle just locked and I fell and I tried to 
straighten it out and when I did, I fell into the fire. (T. 44).
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The testimony of the claimant reflects that while she has looked over the FCE she did not

understand it at all.  Claimant testified that there was no reason why she could not walk or stand

so long as she could keep her arms up and the weight off her shoulders and not swing her arms. 

Claimant testified that most times she can climb stairs, kneel and crouch without difficulty.   

Presented with a Job Analysis, claimant identified those activities that she would be unable to do:

The constant use of my arms at a fast rate of speed.  When 
we went through this here, there was nothing fast about it.  The 
walking, when we got to the end, I was holding my arms up like 
this, (indicating) and they questioned me about that. (T. 45).

Claimant noted that while she is not familiar with the testimony provided by Dr. Abraham during

his deposition, she offered:

I do not know, what he told me was it was not left up to 
him, if I wanted to try, he would not have any objection.  But, 
as far as I am concerned there would be no work indefinitely. (T. 46).

The claimant testified that she has confidence in Dr. Abraham.  Claimant explained why she has 

not gone back to respondent to attempt to perform the sugar-free gelatin packer job:

In the job description, it don’t cover all of that and the 
reason I haven’t went back out there, I can’t work on the line and
I always tried to help them, they have a lot of rework and they will
have me packing and using your arms.

No, packing, using your arms and you got to do it fast. (T. 47-48).

The testimony of the claimant further reflects, regarding her reluctance to attempt to perform the 

job:

No, sir.  I have already done that job and I know what it does
to me.  It causes my shoulders to hurt, the more I use my arms, I am
sorry, everybody keeps talking about weight, the weight is not all of
it.  It is my arms just hold them out, it causes this up in here, (indicating)
to start hurting and goes right down into my shoulders and into my
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arms.  And, when I keep doing it repetitively, it gets to the point
where I can’t stand it anymore.  (T. 48).

I cannot do that job.  I can’t go back to where I’m not 
sleeping, I’m not, I got down to one hundred and seven pounds.
Because, when you get tired and you get up, you walk, you twist,
you turn, and I was, can I ask a question, Your Honor? (T. 50).

The testimony of the claimant reflects that she has not looked for work within her restrictions:

No, sir.  Dr. Abraham said, no work indefinitely.  And, 
to sign up on my disability, he has told me that repeatedly.  To me
that is a failure.  I have worked all my life and I’ve always been a 
very independent person. (T. 49).

 
The claimant testified that she received medical treatment for the complaint associated 

with her legs drawing up:

Dr. Chan told me that the nerve in there is supposed to be 
round and it’s got a flat spot, that means that the nerve is blocked.
I said, well is the nerve dead and he said that it’s, the nerves trying
to send signals to the other part of the body and when it gets flat, 
it don’t work right.  He put me on another muscle relaxer.  I went 
back to Dr. Greaser and eh put me on three of those a day. (T. 52).

Claimant’s testimony reflects that she has not had anymore trouble with the legs drawing in a 

while.  

The claimant acknowledged visiting with Ms. Taylor regarding job placement.  Claimant 

disputes that she indicated to Ms. Taylor that she was not interested in job placement:

No.  I don’t know.

Well, she said she would try to get me back with my employer,
if not, some other employment that I might could do.  (T. 53).

Claimant asserts that she never got any offer from respondent; however, concedes that she got 

notification of an available job at respondent.  Claimant maintains that the job is not within her 
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restrictions.

During re-direct examination, claimant maintains that if she performed the sugar-free

gelatin packer job for one day, on the second day she would probably be hurting really bad the

further it went on.   Claimant explained that after performing the tasks of the FCE she was having

problems with just hurting in her shoulders and arms.  The claimant testified regarding the

consequences of trying to perform the job identified by respondent:

I could do it, but the consequences afterwards, it’s too 
rough on me, the hurting.  My husband has sat and rubbed my
arms and my shoulders to try to get them to quit hurting where 
I could go to sleep.  And, then taking the medication. (T. 54).

The testimony of Suzanne Alma, a thirty-one-and-a-half (31 ½ ) years employee of

respondent, reflects that she is a Safety Trainer.  Ms. Alma testified that throughout her 31 ½

years of employment with respondent she has done most of the jobs at respondent.  Respondent

manufactures drink mix gels and pudding and the pie crusts for the manufacturer.  Ms. Alma

offered that “most everybody in the plant is familiar with most all the jobs”. (T. 10-11).  

Ms. Alma has known the claimant since claimant commenced her employment with

respondent in 2002.  Ms. Alma described the claimant as a good worker, adding:

She did everything she was asked to do.  She’s a hard worker
- there every day.  Sometimes we’d be real far she would do what
needed to be done. (T. 11).

The claimant’s job was that of a production lead at the time she got hurt.  Ms. Alma explained

that the job of the production lead was to keep the production line going and “if something tears

up on the, then they repair them”. (T. 12).  Ms. Alma’s testimony reflects that the claimant’s job

was “very manual”.  
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The testimony of Ms. Alma reflects that she was familiar with when the claimant got hurt

and the fact that she returned to work after receiving the injuries.  Regarding her assessment of

the claimant’s job performance after returning to work following the injuries, Ms. Alma testified:

I think she did the very best job that she could - everything 
that was asked of her.

She had a little problem doing some of the jobs that she did
previously, because they are fast. (T. 12).

Ms. Alma was friends with the claimant outside of work and had occasion to visit with the

claimant at the plant, when she returned temporarily, and at her home.  Ms. Alma characterized

the claimant was a different person following the injury when she was no longer working,

explaining:

She was in pain a lot.  We didn’t do as much as we did 
before.  Before she was hired, we used to go shopping and go
out and eat.  She doesn’t feel much like doing that anymore. (T. 13).

Regarding the claimant’s other activities with family members, Ms. Alma testified:

They took me four (4) wheeler riding, because they liked to 
do that.  I’m not much of an outdoor person, though.  After she got 
hurt, she just came in and did her job. (T. 14).

Ms. Alma noted that the prior to her injuries the claimant went fishing, however she has 

not done so since her injuries.

Ms. Alma drove the claimant to doctor appointments.  One of the appointments that Ms.

Alma drove the claimant to was in Jonesboro.  The testimony of Ms. Alma reflects that prior to

the Jonesboro appointment the claimant had worked for a period of time.  Regarding the impact

of the afore test/activities on the claimant, Ms. Alma testified:

She took a pain pill when she got out, because she was hurting,
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so we went and got a coke.  We stopped and got a coke, so she could 
take a pain pill.  (T. 15).

The testimony of Ms. Alma further reflects, regarding her observation of the claimant following 

the test:

Well, she held her arm, when she was hurting.  She holds her
arms into her body like this (indicating), and you can tell she’s hurting.
(T. 15).

Ms. Alma testified that she checked on the claimant the following day and noted that she was still

hurting some.  Ms. Alma noted that when the claimant is not doing anything the pain is less.  Ms.

Alma testified that the weather also seems to adversely affect the claimant’s pain.

Ms. Alma testified that she has performed the sugar-free gelatin packer job at respondent. 

In describing the afore job, Ms. Alma testified:

Well, just the cartons coming down the conveyor; you have
to gather them up; and then, after you’ve make your case, folded your
case, you’ve got to put the cartons into the case.  And then, follow the
case down, and push it through a tape machine.

It’s twenty-four (24) cartons to the case, and there’s hundred’s
of cases a shift. (T.16).

The testimony of Ms. Alma reflects, regarding the use of hands in performing the sugar-free

gelatin packer job:

Yes, sir.  You have to get the cases; of you’re good, you
pick up twelve (12) at a time, then put into the case; and you - 
when you fold the ends and the top, and you push it through the 
tape machine.  (T. 17).

Ms. Alma described other activities associated with the sugar-free gelatin packer job:

Yes.  You have to have [help] the operator; there’s re-work;
you have to clean the line up; and you have to go and get cases on
a skid - our cartons are - whatever the operator it gets to - (T. 17).
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The testimony of Ms. Alma reflects, base on her observation of the claimant since the injuries, that

in her opinion the claimant could not physically perform the sugar-free gelatin packer job,

explaining:

Because it seems to hurt her more using her arms repetitively,
and that’s what packing is - for ten (10) hours a day, you’re using 
your arms and your hands, in motion.  (T. 18).

Ms. Alma further testified that she could not think of any other jobs on the floor at respondent 

that the claimant could physically perform in her present state.  Ms. Alma noted that she knows 

all of the jobs on the floor.

During cross-examination Ms. Alma confirmed that she and the claimant have been friends

since the claimant commenced her employment with respondent in 2002.  Regarding some of the

activities that she and the claimant not do, Ms. Alma testified:

Well, occasionally, we go out to dinner.  I have taken her
to doctors’ appointments, I’ve taken her to buy groceries, drive around,
we go to Wal-Mart. (T. 19).

Ms. Alma noted that while she has performed the sugar-free gelatin packer job, she has

not weighed the boxes.  Regardless of the imposed lifting restrictions, the testimony of Ms. Alma

reflects that in her opinion the claimant could not perform the job for any length of time.  (T. 20). 

The testimony of Ms. Alma reflects that she was aware that the claimant was having problems

with her right leg and ankle, as well as complaints of chest pain.  Ms. Alma testified that she was

not aware of the claimant’s breathing difficulties due to COPD.  

Ms. Alma testified that when the claimant returned to work following her injury she

worked on nights. Ms. Alma’s testimony reflects that is was not the lead job duties that was

bothering the claimant but the repetitive activities and the use of her hands and arms that



15

presented the problem    

Ms. Heather Taylor, Vocational Rehab Counselor for Systemedic Corporation in Little

Rock, testified regarding her contact with the claimant.  The testimony of Ms. Taylor reflects,

regarding determining any restrictions of the claimant:

When I initially met with her, it was recommended that 
she complete a Functional Capacity Evaluation, which she did
complete and that was completed to provide the information to 
the employer with inquires as to whether or not they had a job 
available within the functional restrictions of the FCE. (T. 56).

The FCE, which was performed in October 2009, had been delayed for a while because of some

medical issues.  Based on her review of the FCE, Ms. Taylor testified regarding her understanding

of the claimant’s restrictions:

From a lifting standpoint, no more than fifteen pounds.  
Sitting and standing, she could do that on a constant basis.  Also
in a handling, bi-manual frequently or constant basis. (T. 57).

After obtaining the FCE results of the claimant, Ms. Taylor contacted appropriate personnel of

respondent:

The employer said they offered her a job after they reviewed
the FCE and felt like it was within the restrictions of the FCE. (T. 57).

Ms. Taylor went out to the plant, viewed the job and made a video of it:

Yes.  It was requested that I meet with the employer in 
person and complete the job analysis and I did that a couple of 
weeks ago.  (T. 57).

Ms. Taylor presented testimony corroborative of the video, (RX #2), in terms of the weight of the

individual gelatin boxes, the case of gelatin boxes, and the bundle of boxes.  Ms. Taylor met with

the employer in person and obtained the job analysis.  The testimony of Ms. Taylor reflects that



16

the job analysis accurately reflects the job of the sugar-free gelatin packer job.  Further, Ms.

Taylor testified that the video, (RX. #2), accurately reflects an individual in the plant actually

performing the gelatin packer job.    

Ms. Taylor had access to the claimant’s FCE .  Regarding the objective nature of the FCE,

the testimony of Ms. Taylor reflects:

The FCE is given to obtain a measure of functional ability.
I provided a description of the job to them. I think it was Mitchell 
Byrd.

He looked at the job description and he felt like the job 
description was within the FCE. (T. 59).

Based on her knowledge of the job, the FCE , and the deposition of Dr. Abraham, when 

questioned regarding her opinion as a vocational counselor whether the claimant should be able 

to do that job, Ms. Taylor responded:

I don’t know if Ms. Foster can do the job, based on her
testimony today.  But, based on the job analysis that I completed
in looking at that job and comparing it to the Functional Capacity
Evaluation, it does appear that the job is within the things outlined
on the FCE. (T. 60).

Ms. Taylor further testified regarding any recommendation to the claimant about returning to 

work:

My recommendation at the initial time of the meeting was
to return whether or not the employer had a position for her.  To 
complete an evaluation so they could get an indication of what she
could do.  And, then determine whether or not there was a job 
available.

It was my understanding that she would be getting the same 
rate as prior to the injury.(T. 60).

Ms. Taylor’s testimony reflects that the only prohibition from repetitive activity reflected in the
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FCE was lifting.

During cross-examination, Ms. Taylor acknowledged that she did not see the claimant the

day following the FEC.  The testimony of Ms. Taylor reflects that the only modification in the job

offered was a reduction in the number of hours worked - - 8-hour shifts, five day a week verus

10-hour shifts six days a week.  Ms. Taylor testified that she was aware of a recommendation of

Dr. Abraham that the claimant remain off work indefinitely.  Ms. Taylor, regarding the afore:

Yes.  But, then he did say in his most recent deposition 
that he would agree to a FCE and have her to return to work. 

He did that.  And, it my understanding from his deposition
that he did agree for her to return to work within the restrictions of
the FCE..  (T. 62).

Ms. Taylor testified that she is uncertain of the length of time of the FCE, however noted

that it should be reflected in the report.  The testimony of Ms. Taylor reflects that she did not

speak with either of the claimant’s treating physician in her vocational assessment.  In elaborating

regarding the afore, Ms. Taylor testified:

Yes, my first request was to try to identify what was 
available with the employer.  (T. 63).

Regarding her contact with the claimant following the FCE and job analysis, Ms. Taylor testified:

Yes.  She was aware that we were in the process of 
communicating with the employer and when the FCE was 
completed, she was aware that we were communicating with
with the employer for them to make a determination as to 
whether or not there was employment. (T. 63).

Ms. Taylor has not spoken with the claimant since the job was offered.  Ms. Taylor offered:

I don’t know if she could do the job based on her 
testimony. (T. 63).
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The testimony of Dr. Robert E. Abraham, a Jonesboro neurosurgeon, was obtained in a

April 23, 2010, deposition. (JX. #2).  Dr. Abraham testified that he first saw the claimant in

March 2006, and that she relayed a history of being hurt at work.  The physical examination of the

claimant disclosed limited rang of motion of her cervical spine; decreased strength in hr biceps,

wrist flexors, and grip, as well as decreased sensation in the C6 and C7 distribution in the arms. 

The claimant had already undergone diagnostic tests, to include an MRI scan of her cervical spine,

before being seen by Dr. Abraham.  The testimony of Dr. Abraham reflects that the claimant has a

C5-C6 central herniated nucleus pulposus with right paracentral extension, for which he

recommended operative therapy.  

Accordingly, Dr. Abraham performed an anterior cervical diskectomy with fusion at C5-

C6. Dr. Abraham, in describing the mechanics of the procedure he performed in the treatment of

the claimant’s injury, testified:

The surgery, you go from the anterior part of the neck at 
the level involved.  You remove the disk from that level from the 
interspace and also remove the disk from the canal and any 
impingement upon the nerves. (JX #2, p. 4-5).

The testimony of Dr. Abraham reflects that he was successful in accomplishing the objective of

the surgery.  During the claimant’s follow-up visit in late April 2006, she was having a lot of

muscle spasms as well as some right upper extremity pain, which was better than pre-op.  Dr.

Abraham testified that the claimant was placed in physical therapy and directed to return to the

office before going back to work.  

Dr. Abraham issued a return to work slip for the claimant on May 15, 2006, with

restrictions which included no lifting over 25 pounds and no overhead work.  Dr. Abraham also
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placed limitation on the claimant’s activity and continued the medications that she was taking. 

The evidence reflects that pursuant to the directions of Dr. Abraham, on July 24, 2006, the

claimant underwent a nerve conduction study.  Dr. Abraham explained the purpose of the nerve

conduction study:

Nerve conduction studies measure the electrical activity
along the course of a nerve.  Basically, we’re seeing how the nerves
are actually functioning. (JX. #2, p. 6).

Regarding the results of the claimant’s nerve conduction study, Dr. Abraham testified:

The patient had minor denervation/reinnervations at the C5-6
muscle, and that was the only finding. (JX. #2, p. 6).

Dr. Abraham offered that the results of the study disclosed that the claimant had had some

difficulties with the nerves at that level, however was improving.

Dr. Abraham testified that the claimant was again seen on August 16, 2006, in follow-up. 

The testimony of Dr. Abraham reflects, regarding the claimant’s status during the afore visit:

Yes, sir.  She had been mainly working in a supervisory
position or doing light duty.  She also had a TENS unit which was
helping some. (JX #2, p. 7).

Dr. Abraham testified that the physical examination of the claimant during the August 16, 2006,

visit disclosed that the muscle spasms were gone, there was minimal tenderness, and her reflexes

were normal.  The claimant was continued on light duty work.

Dr. Abraham testified that the claimant was next seen in follow-up in October 2006. 

Regarding the claimant’s neurological examination during the afore visit Dr. Abraham testified:

The patient continued to have some decreased motor functions,
mainly wrist flexor/extensors, in the grip on the right. (JX. #2, p. 8).



20

As to whether the neurological findings were attributable to the claimant’s neck injury or her arm

injury, for which she was treated by Dr. Bradley, Dr. Abraham testified:

That’s hard to say, you know.  I mean, she was in some pain
as per my note here.  It could be either one or the other.  She was in 
a lot of pain.  She may not have given me as much effort as she would
have if she didn’t have the wrist injury.  (JX #2, p. 8).

Dr. Abraham testified that he was aware of the claimant’s history of falling and injuring

her left hand based on his January 11, 2007, office note.  Regarding neurological deficits or

muscle spasms elicited during the January 11, 2007, visit of the claimant, the testimony of Dr.

Abraham reflects:

She had a decrease in her triceps musculature, some tenderness
in her neck, and that was about the extent of her problems. ( JX. #2, p. 9).

Dr. Abraham also issued a work slip in conjunction with the claimant’s January 11, 2007, visit

with the following restrictions:

Lifting restrictions of 20 pounds, limited use of both of her
hands, mainly in the right side, no work over shoulder height. (JX #2, p.9).

Having performed cervical surgery in March 2006, Dr. Abraham offered that “almost 10 months”

, most people would be getting back to their normal level of activity.  In January 2007, Dr.

Abraham ordered another MRI scan, and saw the claimant in follow-up in February 2007.  Dr.

Abraham testified regarding the results of the claimant’s January 2007, MRI:

It revealed that her - - good position of her plates in the 
graphs, but no other HNPs were noted on her studies. 

I was looking to see if she had any additional factors.  She
did on her first scan, has some very minimal disk bulges at adjacent
levels. (JX #2, p. 10).

The claimant was again seen by Dr. Abraham in April 2007.  The testimony of Dr. Abraham
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reflects regarding the claimant’s status:

She had just finished physical therapy, had some neck, right
shoulder, upper extremity pain.  She was doing her same maintenance
job and noted that she has to use her hands for extended periods of 
time. (JX. #2, p. 10-11).

While the claimant had some muscle spasms at the time of the April 2007, visit, the testimony of 

Dr. Abraham reflects:

Her neurological exam was stable.  She didn’t have any gross
abnormalities on that exam. (JX.#2, p. 11).

Dr. Abraham did order another nerve conduction study, explaining:

Well, with her continuing to have difficulties, I wanted to make
sure that she wasn’t having something else going on with her nerves,
entrapment neuropathies or something like that, especially with her 
using her arms so much. (JX.#2, p. 11).

Dr. Abraham noted that the nerve conduction study was stable and better than the previous ones. 

The claimant was next seen by Dr. Abraham on April 26, 2007, and found to be “actually

doing pretty well”.  The claimant was also seen by Dr. Parsioon during the afore period.  Dr.

Abraham testified that while he was aware that the claimant has seen some other physician for a

second opinion, he did not have a copy of the physician’s report.  During the April 23, 2010,

deposition Dr. Abraham was provided a copy of the July 12, 2007, report of the claimant’s

examination by Dr. Parsioon.  Dr. Abraham’s testimony reflects that the findings of Dr. Parsioon

were in line with his findings on examining the claimant. (JX #2, p. 13).  

The report of Dr. Parisoon reflects that the claimant could return to work without

restrictions.  The testimony of Dr. Abraham reflects that he has treated quite a few patients that

have anterior cervical fusions, and noted that his release of such a patient to regular duties would
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depend on the occupation and the patient.   

As of August 6, 2007, the claimant had in place a 30 pound lifting restriction, no overhead

work and no work over shoulder height, pursuant to the directions of Dr. Abraham.  Dr. Abraham

explained the basis for the restrictions in light of the report of Dr. Parsioon:

Basically, Dr. Parsioon, I think, has seen her on one occasion,
and I’ve seen this lady multiple times as you’ve noted.  Most of the 
time she comes in and she’s having some difficulties.  On 26th of April,
she came in, and she was basically doing pretty well.  Many times when 
I would see her, most of the time she was having some problems in her
neck.  Thirty pounds for a female of her size is, you know, that’s quite
a bit, and especially if she’s doing it repetitively, and most of the patients
will have pain when they do that. (JX #2, p. 15).

The testimony of Dr. Abraham reflects that when he saw the claimant in November 2007, she was

working within her restrictions and able to do the job.  Dr. Abraham noted that at the time the

claimant had some right arm pain and numbness – especially when she performed overhead work. 

Dr. Abraham testified that he next saw the claimant in July 2008.  Dr. Abraham noted that

with anterior cervical fusions and neck problems there are flare-ups from time to time.  Regarding

medical treatment for the afore, Dr. Abraham testified:

Basically, you treat the patients symptomatically.  And many 
times, it’s, you know, limitations in their activity, occasionally 
medications, anti-inflammatories, muscle relaxants.  You know, those
are kind of the mainstays.  On occasion, some patients may need some
physical therapy, but basically just symptomatic care. (JX. #2, p. 16).

Dr. Abraham testified that at the time of the claimant’s August 18, 2008, visit, her physical exam

was benign, and she was back to doing fairly well.   As to whether the claimant could have been

released to work with the thirty pound restriction at that time, Dr. Abraham that he had held her

off work indefinitely.  Dr. Abraham also offered, regarding the physical findings from an objective
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standpoint, in comparing the April 2007, visit to the August 18, 2008, visit:

Well, other than the fact that when she worked, she has 
difficulties.

When she works, she has difficulties.  I’m  - - I don’t know 
how to say this.  I mean, if it - - when you look at her exams and
everything when she’s having pain and working and everything, she
has - - she has problems when she has situations where if she’s off
or have another injury or something like that, her condition improves.
(JX. #2, p. 17).

Dr. Abraham’s testimony reflects, regarding claimant’s work status:

If I put her on off work indefinitely, she should not - - she 
should not be working unless somebody else put her back to work. 
(JX. #2, p. 17-18).

At the time of the claimant’s return visit to Dr. Abraham of December 2008, muscle spasms were 

noted during her physical examination.  

The claimant was seen by Dr. Abraham in January 2009.  The medical report relative to 

the visit noted that the claimant reported pain in the left shoulder and ulnar nerve area.  In 

elaborating on the ulnar nerve area, Dr. Abraham testified:

That’s - - that’s basically - - the ulnar nerve goes from the 
neck down to the arm.  It enervates mainly the hand. (JX. # 2, p. 18).

Dr. Abraham’s testimony reflects that the claimant had not discussed the numbness complaint 

previously.  Dr. Abraham ordered another MRI, explaining the basis for same:

Just - - not only just for the ulnar, but she also, you know, just
- - just her complaints in general, the fact that she had so much 
interscapular pain, the left shoulder and everything else, the numbness,
you know, that’s the reason she got that test. (JX. #2, p. 18-19). 
    

The MRI disclosed no HNPs or stenotic areas, good placement of the plates and screws with a 

good fusion.  The MRI did not show anything to explain the claimant’s left arm problems.  
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During the February 19, 2009, visit of the claimant she was referred to Dr. Greaser, a pain 

management physician, who treated her with a cervical epidural steroid injection.  In explaining 

the goal of the injections, Dr. Abraham testified:

Well, basically, you want to cut down on any inflammation
that the patient may have in the cervical spine.  Many times, that will
relieve their pain. (JX. #2, p. 20).

The claimant was again seen by Dr. Abraham on March 16, 2009, and July 2009.  The

claimant also underwent another EMG/nerve conduction study in May 2009.  Dr. Abraham’s

testimony reflects, regarding the afore:

The EMG/nerve conduction study showed, you know, it says
normal NCV of the upper extremities without electrical evidence of a 
neuropathy or entrapment neuropathy.  She did have some, on needle
examination of the muscles, some denervation/reinnervation patterm.
That would go along with some past injury to the nerves, and he noted
without any evidence of active denervation. (JX #2, p. 20).

The clamant was seen by Dr. Chan in May 2009, at the NEA Clinic, for blurry vision and 

drawing sensation of the hand and foot on the right side.   On July 10, 2009, the claimant was 

seen by Dr. Abraham, by which time she had undergone three (3) injections and noted good relief 

from same. 

The testimony of Dr. Abraham reflects that he last saw the claimant in January 2010.  At 

the time of the afore visit, Dr. Abraham noted that the claimant had complaints of her left ankle 

drawing and locking up on her.  Claimant had a lumbar spine MRI scan perform, which 

showed:  

The MRI scan just showed a central bulge at T11-12, and she 
had a little sacral cyst at the - - in the sacral area at S3. (JX #2, p. 22).

Dr. Abraham observed regarding an nexus on the lumbar MRI and the claimant’s left ankle 
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drawing up:

No, sir, those - - the test was, you know, doesn’t show anything
in the lower lumbar region that would correlate to that. (JX #2 , p. 22-23).

Regarding the absence of findings on the tests to correlate to the claimant’s complaints of right 

arm drawing up, left ankle drawing, and right ankle drawing, Dr. Abraham responded:

Well, so far as her tests are concerned, we don’t see that.  We
don’t see anything that would show it, but, you know, the test doesn’t
necessarily have to show anything for a patient to have some complaints.

Her tests are - - have basically been normal. (JX. #2, p. 23).

With respect to the claimant’s work status, Dr. Abraham’s testimony reflects:

I don’t think I addressed her returning to work.  I think she’s
been off work. 

If her condition is the same as it was when I put her off work
indefinitely, I would probably keep her off work indefinitely. 
(JX. #2, p. 23).

Regarding the claimant’s capability to perform sedentary or light duty, the testimony of Dr. 

Abraham reflects:

If she had trouble with that, you know, when she goes to 
work, if she continues to have difficulties, I would probably hold
her off.  Now, if somebody else wanted to let her go back to work, 
that would be fine, you know.  That would be up to them. 
(JX. # 2, p. 23-24).

Dr. Abraham testified that he would not dispute the results of a functional capacity evaluation 

which reflected that the claimant could go back to work in the light category, adding:

FCEs are pretty extensive and everything, and they would 
give you a pretty objective finding as to what she would be able to
do. (JX #2, p. 24).

The claimant underwent a FCE on October 19, 2009.
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During cross-examination, Dr. Abraham responded regarding his opinion of holding the 

claimant off work indefinitely:

Well, patient that have difficulties - - and even though  - - 
you know, we have the FCEs and the tests and this, that, and the other.
You know, when I go in and I talk to a patient, and they’re telling me
that their life is kind of miserable because they’re gong and they’re 
standing on concrete all day, and they’re having to, you know, move 
around and constantly be in motion and everything, and that aggravates
their condition, then many times I’ll just tell them to hold on work.
(JX. #2, p. 25).

Dr. Abraham noted that the claimant has been “fairly straightforward” with him during the time 

he had treated her.  Dr. Abraham expressed the opinion that the claimant might need treatment in 

the future:

Like she has needed in the past.  There are times she would 
come in and have flare-ups and we would use therapeutic physical 
therapy, or like when she needed pain management, that kind of 
thing. (JX. #2, p. 26).

The testimony of Dr. Abraham reflects that he would not recommend the claimant returning to 

performing her regular job activities, as described by her during the prior hearing in this claim.  

Dr. Abraham testified that while he is aware that the claimant applied for Social Security 

disability, he did not encourage her to do so; however he would certainly supply her with records 

and everything else.

As of the April 23, 2010, deposition of Dr. Abraham the claimant had last been seen by
him

on January 15, 2010.  Dr. Abraham acknowledged authoring a report assessing the extent of 

the claimant’s impairment at 20% to the body as a whole. (JX #2, p. 27) (JX#1, p. 187).

On October 19, 2009, the claimant underwent a functional capacity evaluation at 
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Functional Testing Centers, Inc., in Jonesboro, Arkansas.  The FCE reflects, in pertinent part:

RELIABILITY AND CONSISTENCY OF EFFORT
The results of this evaluation indicate that Ms. Foster gave a 
reliable effort, with 44 of 44 consistency measures within 
expected limits.  Analysis of the data collected during Ms. 
Foster’s evaluation indicates that she did put forth consistent
effort.  During her evaluation, Ms. Foster exhibited numerous 
signs of consistent effort including movement patterns which
were consistent throughout the testing process.  Ms. Foster
produced an appropriate ration when comparing her isometric 
strength test results as compared to her dynamic lifting ability.
Ms. Foster exhibited a cardiovascular response to physical 
testing which was consistent with a significant degree of effort.
Ms. Foster denied any increased pain or symptoms during 
activities which were unrelated to her diagnosis.  Ms. Foster 
exhibited a functional range of motion which correlated well
with her formal range of motion measurements taken during
the evaluation.  Ms. Foster was observed outside the testing 
environment with movement patterns which were consistent
with those observed within the testing environment.

*       *       *

FUNCTIONAL LIMITATIONS
Ms. Foster demonstrates functional limitations with bi-manual
material handling at 15 lbs. for lifting and carrying on an 
Occasional basis.  Ms. Foster exhibits decreased use of the 
RUE as compared to an average worker and performed 
Reaching Overhead and Reaching with a 1 Lb.  Weight at 
the Occasional frequency level only.  Ms. Foster exhibits 
limited AROM of the cervical region and performed all activities
that required cervical deviation from neutral with poor tolerance.

CONCLUSIONS
Ms. Sandra Foster completed functional testing on this date 
with reliable results.

Overall, Ms. Foster demonstrated the ability to perform work in 
the SEDENTARY classification as defined by the US Dept. of 
Labor’s guidelines over the course of a normal workday with 
limitation as noted above. (JX #1, p. 142-143).
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The Sedentary classification of work included occasional lifting 1-10 pound 0-33% of the 

workday, with negligible results in terms of frequent or constant lifting. (JX #1, p. 143).

A Job Analysis of the Sugar Free Gelatin Packer position was completed by Ms. Taylor 

on May 13, 2010. (RX #3).  A description of the Sugar Free Gelatin Packer position was provide 

to Mr. Rick Byrd with Functional Testing Centers, Inc.   In a May 6, 2010, correspondence to 

respondent, Mr. Byrd relayed, in pertinent part: 

When comparing the physical demands of this position with the 
physical performance level that Ms. Foster exhibited during her 
FCE, she DOES MEET all of the physical demands as described
in the written job description. (JX #1, p. 186).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On January 23, 2006, the employee-employer relationship existed between the 

parties when the claimant sustained a compensable cervical injury.  The claimant earned an

average weekly wage of $387.69, which entitles her to weekly compensation benefits at the rates

of $258.00/$194.00, for temporary total/permanent partial disability.

3. The claimant has failed to sustain her burden of proof by a preponderance of the 

evidence that she remained within her healing period and correspondingly entitled to the payment

of temporary total disability benefits subsequent to November 18, 2008.

4. Medical treatment rendered to the claimant under the care of Dr. Robert E. 
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Abraham, as well as that provided pursuant to the referral of same, to include Dr. Raymond D.

Greaser, a pain management specialist, was reasonably necessary in connection with the treatment

of the claimant’s compensable injury.

5.    The claimant reached the end of her healing period on November 18, 2008, with

a residual anatomical impairment of 12% to the body as a whole as a result of the January 23,

2006, compensable cervical injury and subsequent surgery.

6. When the claimant’s age, education, employment history, permanent physical 

restrictions and limitations, and other matters reasonably expected to affect the claimant’s future

earning capacity are considered, the evidence preponderates that the claimant has sustained a loss

of earning capacity in the amount of 70% over and above, and in addition to her anatomical

impairment as a result of the January 23, 2006, compensable injury.

7. The respondent shall pay all reasonable necessary hospital and medical expenses 

arising out of and in connection with the treatment of the claimant’s January 23, 2006,

compensable injury.

8. The respondent has controverted the payment of permanent disability benefit in 

excess of the claimant’s 12% whole body anatomical impairment.

CONCLUSIONS

The compensability of the claimant’s January 23, 2006, cervical injury is not disputed.  

Before the Commission at this juncture is the claimant’s entitlement to additional temporary total

disability benefits, wage loss disability benefits and controverted attorney fees.  The contentions of

the parties are as set forth in their contentions.  

The present claim for additional workers’ compensation benefits is one governed by the
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provisions of Act 796 of 1993, in that the benefits sought are as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Temporary Total Disability Benefits

The claimant asserts that she is entitled to the payment of temporary total disability from

the date of the last payment of same.  As noted at the outset, a hearing was previously conducted

in this claim on December 4, 2008.  The ruling from the prior hearing determined that the

claimant’s healing period ended on November 18, 2008, as well as her corresponding entitlement

to temporary total disability benefits.

The claimant sustained an unscheduled injury to her cervical spine in the January 23, 2006,

accident.  Temporary total disability for unscheduled injuries is that period within the healing

period in which the claimant suffers a total incapacity to earn wages.  Ark. State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).   The healing period 

is that period for healing of an injury which continues until the claimant is as far restored as the

permanent character of the injury will permit.  If the underlying condition causing the disability

has become more stable and if nothing further in the way of treatment will improve that condition,

the healing period has ended.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).  Whether an employee’s healing period has ended is a factual determinatin to be made by

the Commission.  Ketcher Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d 25 (1995).

It is not disputed that the claimant continued to receive medical treatment in connection

with her compensable injury subsequent to November 18, 2008; however the same does not

equate to a continuation of the healing period or evidence of having entered into “new” healing

period.   Diagnostic studies performed subsequent to November 18, 2008, to include  MRIs and
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NCV/EMG of the right upper extremity were normal.  The claimant was referred to Dr. Raymond

D. Greaser, a pain management specialist, by Dr. Abraham, where she received a course of

injections to address pain complaints.  An injured employee is entitled to reasonably necessary

medical services in connection with the treatment of the compensable injury.  The medical services

may include that necessary to accurately diagnose the nature and extent of the compensable

injury; to reduce or alleviate symptoms resulting form the compensable injury; to maintain the

level of healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.  Ark. Code Ann. §11-9-705 (a)(3) (Repl. 2002); Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App.

200, 649 S.W.2d 845 (1983).

The claimant has failed to sustain her burden of proof by a preponderance of the evidence

that her healing period continued subsequent to November 18, 2008, or that she entered a new

healing period subsequent to November 18, 2008.  Although during the August 18, 2008, visit,

Dr. Abraham authored a slip directing the claimant to remain off work indefinitely, the evidence

preponderates that the claimant reached the end of her healing period on November 18, 2008. 

Once the claimant reached the end of her healing period, even though directed to remain off work

by her treating physician, she was no longer entitled to the payment of temporary total disability

benefits for the unscheduled injury.

Wage Loss Disability 

The claimant sustained a compensable unscheduled cervical injury which resulted in

surgery and a 12% whole body anatomical impairment.  The claimant has a 10th grade education

and a consistent work history of unskilled and factory labor type jobs.  Based on his evaluation of
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the claimant following her efforts at physical employment activities of a repetitive nature using her

upper extremities or the lifting of any significant weights, the claimant’s treating physician, Dr.

Robert E. Abraham recommended that she remain off work indefinitely.  

The claimant underwent a functional capacity evaluation which rendered valid, reliable

objective results.  The FCE concluded that the claimant demonstrated the ability to perform work

in the sedentary classification as defined by the US Department of Labor’s guidelines over the

course of a normal workday with the limitations noted in the evaluation.  

The record reflects the presence of credible testimony regarding the impact on the

claimant of performing the tasks called for in the FCE   The job description of the Sugar Free

Gelatin Packer position at respondent was provided to the FCE examiner to compare the

functional aspects of the job with the functional abilities exhibited by the claimant during the FCE. 

The examiner, Mr. Rick Byrd, concluded that the claimant met all of physical demands as

described in the written job description.  

Ms. Heather Taylor, a vocational rehabilitation consultant, performed an onsite job

analysis of the Sugar Free Gelatin Packer position.  Ms. Taylor also provided a video of an

employee performing the job.  The job analysis reflects that the physical demand classification is

light.  While Ms. Taylor had access to the FCE, medical records, and performed the onsite job

analysis, upon being present and hearing the testimony of the claimant she expressed reservations

regarding the claimant’s ability to perform the job. 

The credible testimony of the claimant reflects that she has performed most of the jobs at

the plant, and that she was familiar with the Sugar Free Gelatin Packer position.  The claimant has

not attempted to perform the job because she is honestly of the opinion that she cannot physically
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perform it.  Corroborative of the assessment of Dr. Abraham, the claimant noted that with any

repetitive physical activities she experiences an increase in symptoms attributable to the

compensable injury.  The testimony of Ms. Suzanne Alma, who has been employed by respondent

for 31 ½ years as a Safety Trainer, reflects that “most everybody in the plant” is familiar with

most all the jobs.  Ms. Alma, who has had an opportunity to observe the claimant’s physical

capability before and after the January 23, 2006, compensable injury, expressed the opinion that

the claimant could not physically perform the Sugar Free Gelatin Packer job.

Ark. Code Ann. §11-9-522, Compensation for disability – unscheduled permanent partial

disability, provides in pertinent part:

(b) (1) In considering claims for permanent partial disability
benefits in excess of the employee’s percentage of permanent
physical impairment, the Workers’ Compensation Commission
may take into account, in addition to the percentage of permanent
physical impairment, such factors as the employee’s age, education,
and other matters reasonably expected to affect his or her future 
earning capacity.

(2)   However, so long as an employee, subsequent to his or her
injury, has returned to work, has obtained other employment, or 
has a bona fide and reasonable obtainable offer to be employed at
wages equal to or greater than his or her average weekly wage at
the time of the accident, he or she shall not be entitled to permanent
partial disability benefits in excess of the percentage of permanent 
physical impairment established by a preponderance of the medical
testimony and evidence.

(c)(1) the employer or his or her workers’ compensation insurance
carrier shall have the burden of proving the employee’s employment,
or the employee’s receipt of a bona fide offer to be employed, at 
wages equal to or greater than his or her average weekly wage at
the time of the accident. 

In the instant claim, the evidence preponderates that the clamant is only able to perform work in
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the sedentary classification, base on the reliable valid October 19, 2009, functional capacity

evaluation.  Due to the nature of the claimant’s injury and subsequent surgery, a cervical fusion,

she continues to experience severe limitation on her physical capabilities, as evidence by the FCE. 

The residuals of the claimant’s injury are such that her treating surgeon has recommended that she

remain off work indefinitely.  

The credible evidence in the record reflects that the claimant is not physically capable of

performing the Sugar Free Gelatin Packer position, identified by respondent.  The vocational

rehabilitation consultant who performed a job analysis expressed doubt of the claimant’s ability to

perform the job duties of the position identified.  It is noteworthy that the physical demands of the

Sugar Free Gelatin Packer position is classified as “light” while the FCE limits the claimant to

work in the “sedentary” classification. The claimant continues to require medicines to address her

symptoms attributable to the compensable injury.

The evidence preponderates that claimant is not physically capable of performing work

beyond the sedentary classification as a result of the compensable injury.  When the claimant’s

age, education, work history and permanent restrictions and limitations are considered along with

other matters reasonably expected to affect her future earning capacity, the evidence

preponderates that claimant has sustained an loss of earning capacity or wage loss disability in the

amount of 70% in excess of her anatomical impairment.  Respondent has controverted the

claimant’s entitlement wage loss disability benefits in excess of the 12% anatomical impairment.

AWARD

The respondent is herein ordered and directed to pay to the claimant permanent partial 

disability benefits at the weekly rate of $194.00, to correspond with the claimant’s 12%
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anatomical impairment and 70% wage loss disability growing out of the compensable injury of

January 23, 2006.  Said sums accrued shall be paid in lump without discount.  Respondent may

claim credit for sums heretofore paid toward the afore obligation.

Respondent is further order and directed to pay all reasonably necessary medical, hospital,

nursing, and other apparatus expenses growing out of and in connection with the treatment of the

claimant’s January 23,2006, compensable injury, to include medical related travel, pursuant to

Ark. Code Ann. §11-9-508.

Maximum attorney fee is herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


