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STATEMENT OF THE CASE

A hearing was conducted May 24, 2010, to determine whether respondents

should be held in contempt for its alleged failure and/or refusal to respond to

correspondence sent by this Commission to the TPA.

A prehearing conference was conducted on May 5, 2010, and a Prehearing

Order was filed on said date.  Because all communications from both the claimant’s

attorney, as well as this office failed to receive any response from the respondents,

the conference was conducted ex parte.   A copy of the Prehearing Order was

introduced, without objection, as “Commission’s Exhibit 1.”

A summary of the procedural history was recited in the May 5, 2010,

Prehearing Order and was not disputed by respondents.  Although respondents
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maintained that it could not find some of the alleged notices sent to the respondent,

while further pointing out that Veta J. McCoy was no longer employed by the TPA,

it had no logical explanation for the missing documents.  The Commission file

reflects that the employee/employer/carrier-TPA relationship existed between the

parties at all relevant times, as reflected by the filing of a Commission Form AR-2

dated July 15, 2009, and signed by Veta J. McCoy, Senior Workers’ Compensation

Claim Adjustor for the TPA, Avizent Risk.  In the AR-2, respondents acknowledged

that the claimant sustained a work-related injury on June 3, 2008, for which it paid

various medical and indemnity benefits.  By letter/fax dated February 24, 2010,

claimant’s attorney requested that respondents be ordered to provide the claimant

with an independent medical examination in order to clarify medical issues in this

claim.  The claim was assigned to the Adjudication Division.  On March 1, 2010,

Prehearing Questionnaire Notices, as well as Preliminary Notices were sent to both

parties.  Claimant’s attorney advised that the amount in dispute exceeded

$2,500.00 and the claimant was unwilling to pursue mediation.  By letter dated

March 16, 2010, the parties were advised to respond to the Prehearing

Questionnaire.  The claimant filed timely prehearing information filings, a copy of

which was sent to Veta McCoy.  No response was received from the respondents.

Accordingly, by letter dated April 6, 2010, respondents were granted an additional

ten (10) days in which to respond to the Prehearing Questionnaire.  Respondents

were advised that failure to respond might preclude them from asserting certain
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defenses or offering additional evidence at a hearing.  Respondents failed to file

responses within the ten (10) day extension.  Next, a Prehearing Conference Notice

was sent April 16, 2010, scheduling the claim for a telephone conference on May

5, 2010, at 10:00 a.m.  Efforts to contact various adjustors were unsuccessful.

Specifically, calls were made to Veta J. McCoy, Shari Lenarduzzi and Lynn Forbush

on the morning of the scheduled conference.  None of the calls were returned.

At the prehearing conference, the claimant offered the following stipulations,

all of which appear to remain undisputed:

1) That the claimant sustained a compensable neck injury arising out of and
during the course of his employment with Regions Insurance, Inc., on June
3, 2008;

2) that he earned sufficient wages to entitle him to the maximum applicable
compensation rates;

3) that he did not miss sufficient time from work to entitle him to temporary total
disability;

4) that respondents have paid appropriate medical and related expenses, to
date;

5) that respondents have paid a six percent (6%) whole body impairment
assigned by Dr. Sprinkle.

During the ex parte prehearing conference, the following issues were raised:

1) Whether the claimant was entitled to an independent medical evaluation.

2) Whether respondents should be held in contempt for its failure and/or refusal
to respond to notices from this Commission.

During the prehearing conference, claimant contended, in summary, that his
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primary treating physician, Dr. Ted Saer, had recommended surgery; however, that

Dr. Saer refused to perform surgery without post-surgery steroid injections being

administered.  The claimant pointed out that despite the fact that he was allergic to

steroids, Dr. Saer would not proceed with the recommended surgery.  Claimant’s

attorney asserted that he had attempted to communicate with representatives in

authority for the respondents in an effort to have the claimant evaluated by another

specialist to determine, specifically, whether cervical surgery could be performed

without the use of steroids.  Because the claimant was otherwise satisfied with his

treating physicians, he did not desire a change of physicians.  Rather, the claimant

requested that under Ark. Code Ann. §11-9-511, the Commission order an IME by

either Dr. Steven Cathey or Dr. Michael Calhoun.  In essence, the claimant

requested a second opinion with regard to the medical issues in this claim.

Claimant specifically reserved all additional issues.  Because respondents had

failed and/or refused to respond to communications from either claimant’s counsel

or this Commission, respondents were further directed to appear at the scheduled

hearing and show cause why it should not be held in contempt.  A hearing was

scheduled for May 24, 2010.   

Prior to the hearing, respondents retained the services of an attorney.

Respondents agreed to provide the claimant with an independent medical

examination and/or second opinion which rendered the first issue moot.  The

hearing remained as scheduled for the only remaining issue which was for
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respondent to show cause why it should not be held in contempt.

Loyola DeCarlo Batiste testified on behalf of the respondents.  Cary Ross,

the Program Manager for the Self-Insured Division, and Rebecca Scott, the

administrator for Hart Law Firm were called as witnesses by the Commission.  The

record is composed solely of the transcript of the May 24, 2010, hearing containing

numerous exhibits.

From a review of the record as a whole, to include various documents and

other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The respondent has failed to overcome the presumption in A.C.A. §11-9-

707(2) that it was given notices from this Commission requiring specific

responses.

3. Notices of various proceedings requiring responses and production of

documents were sent to the respondent, TPA.  Sufficient notice was given

to the respondent to warrant a response.  No timely response was provided

by the respondent.  Accordingly, I find respondent to be in contempt of a
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Commission process and subject to a penalty for its behavior.

4. Respondent’s conduct warrants a fine in the sum of three thousand dollars

($3,000.00).

DISCUSSION

The relevant facts in this claim are not disputed.  As reflected by the

procedural  history,  as well as exhibits introduced at the hearing, (Resp. Ex. B,

pp.2-10) were sent to the respondent/TPA.  Respondents do not dispute that it

received various notices while maintaining that it has been unable to find various

correspondence sent by claimant’s attorney and by this Commission.  Further, there

is no dispute that all notices were sent to the proper mailing address of the TPA.

No logical explanation was offered concerning where the documents and

correspondence were ultimately routed; however, respondents candidly concede

that while either a clerical error or postal mistake could result in the loss of one

letter and/or notice, it was highly unlikely that all notices were the result of such

oversights.  Respondents’ only response was that any failure to respond was

unintentional, for which it offered multiple apologies.  Respondents also pointed out

that the TPA underwent staffing changes which might account for part of the

problem, while again conceding that the notices went to the correct post office box

and should have been routed to the proper claims adjustor regardless of the name

of the addressee.

ADJUDICATION
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Ark. Code Ann. §11-9-207(a)(8)(Repl. 2002) grants the Commission power

to assess penalties.  Further, A.C.A. §11-9-207(a)(10) gives the Commission

authority to take whatever testimony is necessary to determine whether penalties

should apply. 

Ark. Code Ann. §11-9-707(2) creates the presumption that sufficient notice

of various proceedings has been received by the parties.

Again, respondents do not assert that it did not receive the notice, but merely

point out that it has been unable to find the notices.  Respondent’s arguments are

not persuasive.  Multiple notices were sent to the respondent without response.

Further, it must be pointed out that none of the notices sent first-class have ever

been returned.  Respondents acknowledge that the mailing address was correct.

Ark. Code Ann. §11-9-706 is set out in its entirety below:

(a)     The Workers’ Compensation Commission shall have the power
to preserve and enforce order during any proceeding had before it,
to issue subpoenas for and administer oaths to and compel the
attendance and testimony of witnesses, and require the production of
books, papers, documents, and other evidence.

(b)     If any person or party in proceedings before the Commission
disobeys or resists any lawful Order or process, or misbehaves during
a hearing, or so near the place thereof so as to obstruct the hearing
or neglects to produce, after having been ordered to do so, any book,
paper, or document, or refuses to appear after having been
subpoenaed, or upon appearing refuses to take oath as a witness, or
after having taken the oath refuses to be examined according to law,
or refuses to comply with any final Order of an Administrative Law
Judge or the Commission, or willfully refuses to pay an
uncontroverted medical or related expense within forty-five (45) days
after the respondent has received the statement, then the person or
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party, at the discretion of the Administrative Law Judge or the
Commission, may be found to be in contempt of the Commission and
may be subject to a fine not to exceed ten thousand dollars
($10,000.00).  (Emphasis supplied)

Rather than conduct an exhaustive analysis of the record in this cause,

suffice it to say that the record reflects that respondents were sent multiple notices,

as well as multiple phone calls which went unanswered.  This conclusion is

supported by correspondence, as well as the testimony of the administrator for the

claimant’s attorney.  Respondents have offered multiple apologies which are

gratefully accepted.  I do not find that the respondent’s current claims manager,

Loyola Batiste, was in any way complicit in the contemptuous conduct of her

company.  However, respondent did not overcome the rebuttable presumption that

it was provided sufficient notice of the proceedings in this claim.  Again, no logical

explanation was offered for the respondent’s failure to properly document its files.

Finally, witnesses who were in a position to contradict the allegations contained

herein, if untrue, were not called to rebut evidence that respondent failed and/or

refused to respond to correspondence, as well as telephonic communications from

opposing party, as well as this Commission.  Respondent’s conduct warrants a

penalty for contempt.  Clearly, although respondent’s conduct is egregious, it is not

sufficient to warrant the maximum penalty allowed under A.C.A. §11-9-706.  After

full consideration of the facts, issues, and the law, I find that respondent’s course

of conduct warrants a penalty in the sum of three thousand dollars ($3,000.00).
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ORDER

Respondent, Avizent Risk, is hereby directed and ordered to pay a fine in the

sum of three thousand dollars ($3,000.00) within thirty (30) days, made payable to

the Arkansas Workers’ Compensation Commission. 

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


