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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE KENNETH A. OLSEN,
Attorney at Law, Bryant, Arkansas.

Respondent No. 1 was represented by HONORABLE J. CHRIS
BRADLEY, Attorney at Law, North Little Rock, Arkansas.

Respondent No. 2 waived appearance at the hearing.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

April 20, 2010, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on March 15, 2010.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. Employment relationship on or about November 2,
2005.

2. Compensable myocardial infarction arising from and
in the course of employment.

3. The claimant’s average weekly wage of $670.81
entitles him to compensation rates of $447.00 per
week for total disability and $335.00 per week for
permanent partial disability.
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By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Entitlement to permanent total disability
benefits.

2. Impairment rating and wage loss if not permanently
and totally disabled.

3. Attorney’s fees.

Respondent No. 1:

1. Additional benefits.

Respondent No. 2:

1. The Death and Permanent Total Disability Trust
Fund reserves its right to identify the issues to
be litigated upon completion of discovery.

2. End of healing period (January 9, 2006, or
April 10, 2006).

The record consists of the April 20, 2010, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant, Joseph F. Fili, seeks permanent

disability benefits for an admittedly compensable lateral

myocardial infarction that occurred on November 2, 2005,

while Mr. Fili was employed as a fireman for the City of

Jacksonville.

With a date of birth of December 13, 1957, Mr. Fili was

52 years old at the time of the hearing conducted on

April 20, 2010.  (Jt. Exh. 2 p. 5)  He has a high school
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education and attended one year of college at Memphis State

University.  (Jt. Exh. 2 p. 9)  Mr. Fili later completed a

one-year EMT training at UAMS followed by a one-year

paramedic training. (Jt. Exh. 2 p. 9)

By 1995, Mr. Fili had been working as both a

firefighter and a part-time paramedic for various paramedic

services.  (T. 10)  Mr. Fili has also taught classes as an

adjunct instructor for the Arkansas Fire Academy in

satellite areas and at particular fire departments.  (Jt.

Exh. 2 p. 10)  Mr. Fili has also been an instructor in CPR

and in advanced cardiac life support, which he would teach

to nurses and doctors at area hospitals using the American

Heart Association standards for working advance cardiac life

support.  (Jt. Exh. 2 p. 10)

However, on September 4, 1995, Mr. Fili was admitted to

Rebsamen Regional Medical Center with chest pain radiating

up his left arm which was determined to be an acute inferior

myocardial infarction.  (R. 1 Exh. 1 p.3)  On September 7,

1995, Dr. William Fiser performed triple bypass surgery due

to blockage in three of Mr. Fili’s coronary arteries.  (R. 1

Exh. 1 p. 5)  After the 1995 surgery, Mr. Fili returned to

work as a fireman but did not return to his part-time work

as a paramedic.  (T. 38)  Mr. Fili underwent a treadmill

stress test on December 11, 1995, that indicated no coronary

artery ischemia.  (R. 1 Exh. 1 p. 10)
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Mr. Fili was admitted to the hospital with chest pain

on May 11, 1999, but underwent no additional surgery.  (R. 1

Exh. 1 p. 14-16)  

Mr. Fili underwent a nuclear treadmill stress test on

March 1, 2002, which indicated only a 47% ejection fracture,

but again showed no evidence of coronary artery ischemia. 

(R. 1 Exh. 1 p. 21-22)  Dr. Parkhurst later explained during

a deposition that the absence of coronary artery ischemia on

March 1, 2002, indicated that Mr. Fili was getting an

adequate blood supply to his heart.  (Jt. Exh. 1 p. 12)  Dr.

Parkhurst also indicated that a 55% ejection fracture is

considered normal.  (Jt. Exh. 1 p. 11)

Mr. Fili underwent a thallium adenosine stress test on

August 18, 2003, as a prerequisite to undergoing an elective

surgery.  Dr. Parkhurst calculated a 67% ejection fraction

at that time.  Dr. Parkhurst indicated that there were EKG

changes indicative of coronary artery ischemia, but also

indicated that Mr. Fili’s thallium images were normal

without coronary artery ischemia.  Dr. Parkhurst saw no

reason from the test results that Mr. Fili could not undergo

an elective surgery.  (R. 1 Exh. 1 p. 25-26)

In addition to his 1995 heart surgery, Mr. Fili also

underwent two back surgeries in the 1990's and a hip

replacement in 2003.  (T. 11-12)  As part of his employment

as a firefighter, Mr. Fili was required to annually undergo

a firefighter endurance and agility test (FEAT).  He passed
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the FEAT in 2003 before his hip replacement surgery, but was

not required to take the test in 2004 because of his 2003

hip replacement surgery.  (Jt. Exh. 2 p. 23)  

Mr. Fili sustained his compensable lateral myocardial

infarction, which forms the basis of the present claim for

additional benefits, on November 2, 2005, on the day he

underwent his 2005 FEAT testing.  (C. Exh. 1 p. 1-2)  Dr.

Parkhurst, who performed an angiogram after the 2005

myocardial infarction, testified that it was felt that this

heart attack was due to a 99% blockage in one of the grafts

previously performed in 1995.  (Jt. Exh. 1 p. 14; R. Exh. 1

p. 27) In addition, Mr. Fili had a total occlusion of his

1995 vein graft to the posterior descending coronary artery. 

(Jt. Exh. 1 p. 13)  

On November 2, 2005, Dr. Mark St. Pierre performed an

emergent percutaneous transluminal coronary angioplasty with

stenting to the saphenous vein graft to the diagonal (D1)

artery.  (C. Exh. 1 p. 6)  Mr. Fili was discharged without

chest pain or arrhythmia on November 5, 2005.  (C. Exh.1 p.

9)

On December 16, 2005, Mr. Fili underwent a nuclear

stress test which indicated a 52% ejection fracture and also

indicated the presence of anterolateral and anteroapical

reversible ischemia. (C. Exh. 1 p. 13) Because of the

documented ischemia, Mr. Fili then underwent percutaneous

transluminal coronary angioplasty with stenting to the right
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coronary artery and to the left anterior descending 

coronary artery on January 18, 2006. (C. Exh. 1 p. 18) A

nuclear stress test performed on February 20, 2006,

indicated a 57% ejection fracture, but also indicated

anteroapical and inferoseptal reversible ischemia.  (C. Exh.

1 p. 20)

Dr. Parkhurst recommended that Mr. Fili not return to

work as a fireman so long as he has documented ischemia. 

(C. Exh. 1 p. 21)  In February of 2006, Dr. Parkhurst

recommended that Mr. Fili undergo two months of external

enhanced counterpulsation therapy for revascularization

followed by a repeat nuclear stress test to check for

ongoing ischemia.  (C. Exh. 1 p. 21)  Although Mr. Fili

testified in 2010 that he has undergone additional

evaluation by Dr. Rypkema at Baptist Medical Center, and is

undergoing testing every six months by a Memphis

cardiologist, Dr. Parkhurst’s February 20, 2006, office

visit is the last medical report documenting treatment

presented into evidence by either party at the hearing held

on April 20, 2010.

The parties stipulated that Mr. Fili’s average weekly

wage at the time of his 2005 injury was $670.81.  Mr. Fili

testified at the hearing in 2010 that he has not had any

regular full time employment since his 2005 infarction.  (T.

15) In his deposition on September 26, 2008, Mr. Fili

testified that at that time, he and a partner had a business
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providing motorcycle escorts for funerals in the Memphis

area.  He was earning $60 to $75 per funeral and worked two

to three funerals per week.  (Jt. Exh. 1 p. 7-8)  At that

time, Mr. Fili also had a part-time job with a Memphis

funeral home.  The funeral home would have Mr. Fili pick up

a body if a death occurred at night.  (Jt. Exh. 2 p. 9)  Mr.

Fili testified at the hearing in 2010 that he is not now

working in funeral escorts nearly as often as he was

previously.  (T. 23)  Mr. Fili  also testified at the 2010

hearing that he lost his part-time job picking up bodies for

the funeral home because the job required him to do more

lifting and moving than he was physically able to perform. 

(T. 19-20)  

Mr. Fili has been approved for LOPFI benefits

retroactive to his separation from employment.  (T. 26)  Mr.

Fili testified that LOPFI is a state organization that

maintains and administers the police and fire retirement

system.  (T. 25)  Mr. Fili testified that one receives fifty

percent (50%) of their wages if they retire from LOPFI, and

that one receives sixty-five percent (65%) of their salary

if disabled in the line of duty.  (T. 25)  The attorneys at

the hearing reserved for future resolution or litigation any

determination as to whether the benefits provided to Mr.

Fili through LOPFI are subject to the benefit offsets

provided for in Arkansas Code Annotated Section 11-9-411. 

(T. 50)
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     Issue 1: Permanent Impairment Rating

Three requirements must be met under the Arkansas

Workers’ Compensation Law to establish an entitlement to

benefits for a permanent anatomical impairment.

First, benefits for permanent impairment must be based

on an impairment rating using the AMA Guides to the

Evaluation of Permanent Impairment (4th ed. 1993).  The

Commission may review the Guides even if the Guides are not

in the record, and the Commission may determine its own

impairment rating under the Guides, rather than simply

assessing the validity of impairment ratings assigned by

doctors.  Avaya v. Bryant, 82 Ark. App. 273, 105 S.W.3d 811

(2003).

Second, a determination of the existence and extent of

physical impairment must be supported by objective and

measurable physical findings.  Ark. Code Ann. § 11-9-

704(c)(1)(B).  “Objective findings” are defined as “those

findings which cannot come under the voluntary control of

the patient.”  Ark. Code Ann. § 11-9-102(16)(A)(i).  When

determining permanent physical impairment, neither a doctor

nor the Commission may consider complaints of pain.  Ark. 

Code Ann. § 11-9-102(16)(A)(ii).  If the allegation of

permanent physical impairment is supported by objective and

measurable findings, then the Commission must also consider

the credibility of relevant subjective evidence as well in
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assessing permanent impairment.  Singleton v. Pine Bluff, 97

Ark. App. 59, 244 S.W.3d 709 (2006).

Third, benefits for permanent anatomical impairment

shall be awarded only if the claimant’s compensable injury

is the major cause of the impairment at issue.  Ark. Code

Ann. § 11-9-102(4)(F)(ii)(a).  The provisions of Ark. Code

Ann. § 11-9-102(4)(F)(ii)(b) do not apply in determining a

claim for permanent anatomical impairment.  Michael v. Keep

& Teach, Inc., 87 Ark. App. 48, 185 S.W.3d 158 (2004). 

Major cause means more than fifty percent (50%) of the

cause.  Ark. Code Ann. § 11-9-102(14). 

A.  AMA Guides Impairment Rating

In the present case, the claimant’s 2005 compensable

injury is a lateral myocardial infarction.  The Commission

has previously discussed assigning impairment ratings for

myocardial infarctions using the AMA Guides in Zenter v.

Garden City Nursery, Full Workers’ Compensation Commission,

Opinion filed January 22, 1996, (D002535 & E304902).  The

appropriate criteria for assessing impairments related to

myocardial infarctions and other heart-related conditions

pertinent to this case are contained in Chapter 6, Section

6.2 Coronary Heart Disease of the Fourth Edition of the

Guides.  Table 6 on page 6/178 contains impairment

classifications for patients, such as the claimant, who have

a history of myocardial infarctions, coronary artery

surgery, radioisotope studies indicative of myocardial
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ischemia, focal obstructions exceeding 50% of one or more

coronary arteries, and medication.

Dr. Parkhurst testified that at the time of his last

stress test, Mr. Fili’s heart-related condition was either

Class 3 (30% - 49% whole body impairment) or Class 4 (50% -

100% whole body impairment) under the Fourth Edition of the

Guides.  (Jt. Exh. 1 p. 29)  I find credible Dr. Parkhurst’s

conclusion of a Class 3 or Class 4 impairment in light of

Mr. Fili’s history of an inferior myocardial infarction in

1995, a lateral myocardial infarction in 2005, triple

coronary artery bypass surgery in 1995, angioplasty with

placement of at least three documented stents in 2005, and a

nuclear test in 2006 indicating ongoing ischemia.  I note

that the presence of Mr. Fili’s ischemia is a differential

criteria which can raise a patient’s impairment from Class 2

to either Class 3 or Class 4 in Table 6 on page 6/178 of the

Fourth Edition of the Guides.

B.  Objective Findings

I also note that the claimant’s two infarctions, his

triple bypass surgery, his angioplasty and stent placements,

his ischemia as of February 20, 2006, and the nature and

degree of blockage in his coronary arteries and grafts are

all amply documented with objective and measurable medical

test results and observations in the record which did not

conceivably come in any way within Mr. Fili’s voluntary

control.  I find that the objective and measurable findings
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in this case include surgical reports, angiogram results

(identifying coronary blockage and stent placements),

nuclear stress test results (identifying ischemia), as well

as EKG changes, enzyme changes, ejection fractures, and

regional wall motion abnormality (identifying the nature and

extent of myocardial infarctions as discussed by Dr.

Parkhurst).  (Jt. Exh. 2 p. 14, 17, 23) I therefore find

that either a Class 3 or Class 4 impairment rating pursuant

to the criteria of Table 6 on page 6/178 can be supported by

objective and measurable physical findings.

          C.  Major Cause

However, on this record, I find that the claimant has

failed to establish by a preponderance of the evidence that

his 2005 compensable injury is the major cause of his

impairment.

In this regard, Dr. Parkhurst was the only physician to

render a medical opinion on the causation issue.  Dr.

Parkhurst testified that Mr. Fili’s 2005 heart attack was

small judged by regional wall motion abnormality, the

heart’s ejection fraction and the level of cardiac enzymes. 

(Jt. Exh. 1 p. 17) According to Dr. Parkhurst, the vessel

causing the heart attack was not totally occluded, and the

physicians fixed the diagonal graft.  (Jt. Exh. 1 p. 18) Dr.

Parkhurst testified that Mr. Fili’s 2005 myocardial

infarction played less than a 25% role in Mr. Fili’s Class 3

or 4 impairment.  (Jt. Exh. 1 p. 29)
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Dr. Parkhurst also testified that Mr. Fili’s ischemia

is not due to his myocardial infarction, but is due to the

fact that the physicians were not able to totally re-

vascularize Mr. Fili, causing decreased blood supply to his

heart under a stressful load.  (Jt. Exh. 1 p. 20)  

Dr. Parkhurst’s testimony persuades me that Mr. Fili’s

most serious impairing condition in February of 2006 was

myocardial ischemia, and that Mr. Fili’s 2005 myocardial

infarction was small, did not cause the ischemia, and

contributes less than twenty-five percent (25%) to Mr.

Fili’s impairment determined pursuant to the classification

criteria of Table 6 on page 6/178 of the AMA Guides. 

Because I find that Mr. Fili has failed to establish under

these circumstances that his 2005 compensable lateral

myocardial infarction is the major cause of the permanent

impairment related to his heart, I find that Mr. Fili is not

entitled to benefits for permanent anatomical impairment

under the Arkansas Workers’ Compensation Law. 

Issue 2: Permanent and Total Disability/Wage Loss

     As a general rule, to be entitled to any wage-loss

disability benefits in excess of permanent physical

impairment, a claimant must first prove that he sustained a

compensable permanent physical impairment as a result of a

compensable injury.   Wal-Mart Stores, Inc. v. Connell, 340

Ark. 475, 478, 10 S.W.3d 882, 884 (2000) (citing Smith v.

Gerber Prods., 54 Ark. App. 57, 922 S.W.2d 365 (1996)). 
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However, a permanent physical impairment rating is not

necessary in order for an injured worker to be awarded

permanent total disability benefits. Rutherford v. Mid-Delta

Cmty. Servs., Inc., 102 Ark. App. 317, 285 S.W.3d 248

(2008).  “Permanent total disability” means inability,

because of compensable injury or occupational disease, to

earn any meaningful wages in the same or other employment. 

Ark. Code Ann. § 11-9-519(e)(1) (Repl. 2002)  Even in a

claim for permanent total disability, however, benefits may

be awarded only if the compensable injury was the major

cause of the disability.  Greenfield v. Conagra Foods, Inc.,

2010 Ark. App. 292.

In the present case, Dr. Parkhurst’s testimony and

reports persuade me that Mr. Fili’s documented ischemia in

February of 2006 prevented Mr. Fili from returning to work

in his prior employment with the City of Jacksonville’s fire

department given the amount of physical work necessary to

perform his job as a fireman.  (C. Exh. 1 p. 12) Therefore,

I find that Mr. Fili is no longer capable of earning a

meaningful wage in the same employment that he had in

November of 2005.

However, the only work restriction placed on Mr. Fili

in the medical records is with regard to being a fireman. 

There are no medical restrictions in the documentary record

which would prohibit Mr. Fili from returning to work in a
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job that did not require the degree of physical work of a

fireman.  

Moreover, I note that Mr. Fili has a work history that

includes teaching in both the hospital and firehouse

settings.  (Jt. Exh., 2 p. 10)  He also held a part-time job

in Tennessee that started in March of 2008, and he started

performing motorcycle escorts for funerals in the summer of

2006.  (Jt. Exh. 2 p. 14) In September of 2008, Mr. Fili was

providing motorcycle escorts for funerals two or three times

per week earning $60 to $75 per funeral.  (Jt. Exh. 2 p. 7) 

At  the  same time he was also working part-time for a

Memphis funeral home.  (Jt. Exh. 2 p. 9) In light of Mr.

Fili’s testimony that he received LOPFI benefits retroactive

to his injury, I conclude that Mr. Fili was both operating

his own motorcycle escort business and working part-time for

a funeral home in 2008 in the Memphis area while also

receiving LOPFI benefits.

Consequently, after considering Mr. Fili’s relatively

young age, his education, his pre-injury and post-injury

work history, the work restriction placed on Mr. Fili by Dr.

Parkhurst, and all other relevant factors, I find that Mr.

Fili has failed to established by a preponderance of the

evidence that he is unable to earn meaningful wages in

employment outside of the occupation of fireman.  I

therefore find that Mr. Fili has failed to establish by a
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preponderance of the evidence that he is permanently and

totally disabled.

I also find that Mr. Fili has failed to establish that

his compensable lateral myocardial infarction sustained on

November 2, 2005, is the major cause of his disability.  As

discussed above, Dr. Parkhurst recommended that Mr. Fili not

return to work as a fireman because of ongoing myocardial

ischemia.  (Jt. Exh. 1 p. 28)  However, Dr. Parkhurst also

indicated that Mr. Fili’s heart attack was very small, and

that the physicians stented the vein graft early.  (Jt. Exh.

1 p. 29) Further, Mr. Fili’s ischemia which prevents him

from returning to work as a fireman is not due to his 2005

myocardial infarction.  (Jt. Exh. 2 p. 20)  

Under these circumstances, where the preponderance of

the evidence establishes that: (1) Mr. Fili’s heart-related

work restriction is due to ischemia; (2) his compensable

2005 infarction was small; and (3) his compensable

infarction did not cause the ischemia, I find that Mr. Fili

has not established that his 2005 myocardial infarction is

the major cause of his permanent disability.

     Issue 3: End Of Healing Period

The healing period continues until the injured employee

is as far restored as the permanent character of the injury

will permit.  The healing period ends once the underlying

condition has become stable and when nothing further in the

way of medical treatment will improve the permanent
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character of the injury.  Mad Butcher, Inc. v. Parker, 4

Ark. App. 124, 628 S.W.2d 582 (1982).

In the present case, the only physician to render an

opinion regarding the end of Mr. Fili’s healing period was

Dr. Parkhurst.  Dr. Parkhurst testified that Mr. Fili would

have reached maximum medical improvement one to two months

after his heart attack.  (Jt. Exh. 1 p. 21)  Since Mr.

Fili’s heart attack occurred on November 2, 2005, I find

that his healing period ended no later than January 9, 2006,

as Respondent No. 1 contends.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.   The employee/employer relationship existed on or
about November 2, 2005.

2.   The claimant sustained a compensable myocardial
infarction arising from and in the course of his
employment.

3.   The claimant’s average weekly wage of $670.81
entitles him to compensation rates of $447.00 per
week for total disability and $335.00 per week for
permanent partial disability.

4.   The claimant has failed to establish by a
preponderance of the evidence that he is entitled
to benefits for permanent anatomical impairment
for his compensable myocardial infarction. 
Specifically, the claimant has failed to establish
by a preponderance of the evidence that his small
myocardial infarction sustained on November 2,
2005, is the major cause of his heart-related
impairment.

5.   The claimant has failed to establish by a
preponderance of the evidence that he is
permanently and totally disabled.  In addition,
the claimant has failed to establish by a
preponderance of the evidence that his compensable
myocardial infarction is the major cause of his
disability.
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6.   The healing period for the claimant’s compensable
myocardial infarction ended on or before January
9, 2006.

ORDER

For the reasons discussed herein, this claim for

permanent benefits must be, and hereby is, respectfully

denied.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


