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STATEMENT OF THE CASE

A hearing was conducted in the above-styled case on June 4, 2010.  A pre-

hearing conference was held on April 27, 2010.  The Pre-hearing Order set forth the

stipulations offered by the parties and outlined the issues to be litigated and

resolved at the hearing.  A copy of the Pre-hearing Order was introduced as

Commission’s Exhibit 1.

The following stipulations were submitted by the parties in the Pre-hearing

Order and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. An incident occurred involving the claimant on October 7, 2008.



Fields - F901402 - 2 -

3. The claimant received a 1099 from Luke’s Drywall for the year of

2008 reflecting the total paid to him in the amount of $1,150.

By agreement of the parties, the issues to be determined are as follows:

1. Compensability of claimant’s alleged October 7, 2008, injury.

2. Whether the claimant was an employee of respondent employer.

3. If found compensable, claimant’s entitlement to medical treatment and

temporary total disability benefits from the date of the accident until

February 5, 2010, and permanent partial disability benefits based on

a 23% impairment rating to the right upper extremity.

4. Applicable compensation rate.

5. Controversion and attorney’s fees.

The record consists of a transcript of the June  4, 2010, hearing.  The record

contains the testimony of David Fields and all documentary evidence, including

Commission’s Exhibit No. 1 (Pre-hearing Order) and Claimant’s Exhibit No. 1

(Medical Records with Index).

FACTUAL BACKGROUND

David Fields is 53 years of age (d.o.b. October 7, 1956).  He attended twelfth

grade but did not graduate since he was a half-credit short. He has worked as a

carpenter for more than thirty years.  He testified that he did framing and trim work.

In the past, he has worked for different homebuilders performing carpentry work,

managed a crew of workers,  and was required to get a certificate of non-coverage.

He explained that after a period of time, he began experiencing problems with
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keeping workers and he began doing work that he could do by himself without the

need for a crew, such as building decks.  

On October 7, 2008, Fields was working for Luke’s Drywall as a general

laborer helping do clean-up work on sheet rock jobs on a part-time basis.  He

explained that he would take a scraper and scrape the floor and windows to remove

the texture over-spray.  He was paid by the job by checks drawn on Luke’s Drywall.

He estimated that he worked seven to eight weeks or possibly twelve weeks.  He

usually made $100.00 per day, but the amount could vary depending on the job.

Fields testified that Luke called him the day before as he customarily had done.  He

also called him that day around 11:00 to make sure that he would be there at 2:00.

Fields testified that he arrived early and was talking to Darrell, another worker,

when Luke arrived.  He explained that Luke and his wife arrived at the job site with

a big diesel truck which pulled a self-contained trailer powered by a John Deere

tractor motor that runs the spray rig and mixer.  Darrell was inside taping the

windows. When Fields asked what work needed to be done, Luke instructed him

on how to mix the sheetrock mud.  Luke told him to finish putting  the sheetrock mud

into the mixer and left with his wife in her car to go shopping.  Fields explained that

as he put the last box of mud into the mixer, the plastic bag went into the mix.  He

explained that he reached down into the mixer to grab the bag and his arm got hung

up in the mixer.  Fields testified that it picked him up and his feet were in the air

because the machine pulled him inside.  He explained that he cracked ribs,

scratches across his back and that he had to hold his hand down to keep from
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drowning in the mix because it filled his nose and mouth.  He explained that it was

a few minutes before Darrell figured out something was wrong.  Darrell came out,

turned the engine off, and called 911.  Fields testified that it took the emergency

crew forty-five minutes to cut him out of the machine.

Fields was taken by ambulance to the emergency room and was eventually

under the treatment of Dr. Tom Rooney.  Fields explained that he developed a

staph infection in his hand and underwent surgery.  Ten days later he underwent

a skin graft on his hand.  The primary injury was between his right hand and elbow.

He went to UAMS and was seen by Dr. Gruenwald.  He was referred to Theresa

Wyrick, a hand specialist.

Fields testified that after the accident, he had worked for part of two weeks

of light work for Luke that could be done one-handed.  He also worked for another

friend doing left-handed painting for two or three weeks.  He testified that he was

right-handed but had to do most everything left-handed now.  He testified that three

of his fingers now bend together and he has lost his strength in his grip.  He cannot

bend or twist his wrist without pain.  He has muscle spasms in his back.  Fields

testified that he could no longer use a hammer.

On cross-examination, Fields testified that he owned his own business doing

carpentry work.  He worked for various contractors and was paid by the foot on

decks, houses, and trim work.  He testified business slowed down with the economy

and he began doing work for Luke.  Fields explained that he had a certificate of

non-coverage, but did not provide it to Luke.  Fields explained that he did a little
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carpentry work for Luke, but primarily helped him in his sheetrock business.  Fields

testified that he generally would help clean up after they did the spraying in the

house.  He worked one or two half-days per week and was paid from $75.00 to

$125.00.  He was paid with a check with no withholdings.  He normally received a

1099 from the jobs he worked.  He did not use written contracts.  He would charge

the materials to the customer and would send a bill for his labor. 

Fields testified that Dr. Rooney sent him to physical therapy and wanted to

perform surgery, but that he did not have surgery because he could not afford it.

He only underwent surgery related to the staph infection.  In July or August, he was

seen by an orthopaedic doctor at UAMS.  Dr. Wyrick wanted to clean out the scar

tissue, but sent him to therapy.  He has applied for Social Security disability.  He

saw Dr. Rooney in May of 2009.   He was referred for an MRI but it was cancelled

because the insurance company would not approve the procedure.  

Fields testified that he had no contact with the end customer and that Luke

provided the tools that he used to clean up sheetrock.   Luke instructed him on

when to work and what to do.  He explained that he did odd jobs after his injury for

Luke and others because he was starving to death. He testified that he owes his

landlord 16 months rent and has no utilities.  He had help from his family but

recently has begun to sell his equipment.  He has received no government

assistance.  

The medical records reflect that Fields presented to the emergency room on

October 7, 2008, with injuries to his abdomen, chest, thorax, right upper extremity
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from a drywall mixing machine accident.  He was admitted for observation and

treated for pain.  Dr. Rooney’s notes on October 8, 2008, reflect “He is still

complaining of mild to moderate pain in the forearm and wrist and dorsum of the

ulnar aspect of the hand but functions was intact.  Sensation was good.  He had no

complaints other than abrasions on his chest and abdomen. . . “  He was

discharged with pain medication.  He returned for a follow-up evaluation on October

14, 2008.  Rooney noted healing abrasions over the volar forearm, hematoma of the

dorsum of the hand and toward the radial side, and swelling in the forearm.  He

noted that Fields was able to move his fingers well and had some weakness in the

thumb long flexor and not much function in the long flexor to the index.  He was

instructed in strengthening exercises.  On October 23, 2008, Fields returned with

complaints of swelling and pain over the radial dorsal aspect of his hand.  He was

started on Keflex.

On October 28, 2008, Fields returned to Rooney for follow-up where he was

diagnosed with an area of eschar and hematoma.   Rooney noted that the claimant

had been doing some trim work and had to work to make income.  On October 30,

2008, Rooney performed an out-patient procedure to irrigate, debride and drain the

infection and hematoma.  On November 4, 2008, Rooney noted that his biggest

problem was with the flexor digitorum profundus to the index finger, which is not

working.  He noted that the sublum and ulnar three fingers are okay.  He still has

considerable stiffness in the wrist.  Rooney recommended a full thickness skin graft

from the right thigh to the right hand which was performed on November 11, 2008.
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He returned for follow-up on November 17 and 25, 2008.  Rooney noted that he

was unable to go to therapy because he was not covered by worker’s comp and has

no money.  He noted about 20 degree motion in the wrist from neutral and

movement of within an inch of touching the ulnar three fingers to the palm.  Rooney

noted some function in the sublimus and profundus to the index and induration in

the volar forearm.

On December 9, 2008, the claimant returned for follow-up.  Rooney observed

that the skin graft was 100%.  He noted that the claimant had some flexion in the

wrist and fairly good function in the fingers and the hand.  Rooney noted that the

claimant had finally agreed to go to therapy and that he had been doing light work.

On January 8, 2009, Rooney noted that Fields could not bend his index finger

enough to use his skill saw, however Fields reported some improvement.  On

January 22, 2009, Rooney noted gradual improvement.  

On July 30, 2009, the claimant was evaluated by Dr. Johannes Gruenwald

at UAMS.  He noted that Fields was clearly in no acute distress, but showed

difficulty moving his wrist and his long fingers three through five.  He assessed him

with soft tissue/crush injury and recommended physical therapy with hand therapy.

On September 10, 2009, Fields returned for follow-up after six months of physical

therapy.  He reported some improvement.  Gruenwald noted that Fields had been

evaluated by Dr. Wyrick.  He noted that there was a suspicion of a partial median

nerve injury at the time of the original injury, injury to dorsal superficial branch of the

radial nerve, possible neuroma formation that needs desensitization, possible
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fibrosis in the flexor tendons in the index finger which needs physical therapy.  He

noted a possible tenolysis and recommended a possible EMG nerve conduction

study and continued physical therapy.  On February 5, 2010, Dr. Rooney

responded to claimant’s counsel and noted that Fields had reached maximum

medical improvement with limited strength in his forearm and grip and assigned a

23% permanent impairment rating to the right upper extremity based on objective

data and the AMA guidelines.

DISCUSSION

The claimant contends he was an employee of respondent employer, caught

his hand in employer’s machine, and has basically been off work since October 7,

2008.  He has had two surgical procedures.  He contends that he is entitled to a

compensation rate based on the total wages as a temporary employee divided by

the number of weeks actually worked.   He contends that he is entitled to temporary

disability for all periods he didn’t work and permanent partial disability benefits

beginning February 5, 2010, based on a 23% anatomical impairment rating.  The

claim has been controverted and appropriate attorney’s fees should attach.

The respondents contend that the claimant is an independent contractor and

that he was not an employee of Luke’s Drywall.  Alternatively, if the claimant is

found to be an employee, the claimant would be entitled to a compensation rate of

$20.00.



Fields - F901402 - 9 -

Arkansas Code Annotated § 11-9-102(11) (Repl. 2002) defines employment,

in pertinent part, to include the following:

(1) Every employment in the state in which three (3) or more
employees are regularly employed by the same employer in the
course of business (with specified exceptions for employees
employed to perform domestic service, maintenance, repair,
remodeling, or similar work in the private home or residence of the
person employing the employee)  A.C.A. § 11-9-102(11)(A); and

(2) Every employment in which one or more employees are employed
by a contractor who subcontracts any part of his or her contract,
A.C.A. § 11-9-102 (11)(C); and   

(3) Every employment in which one or more employees are employed
by a subcontractor.  A.C.A. § 11-9-102 (11)(D).  

An “employee” is defined, in pertinent part, as “any person, including a

minor, whether lawfully employed or unlawfully employed in the service of an

employer under any contract of hire or apprenticeship, written or oral, express or

implied . . .”  Ark. Code Ann. § 11-9-102 (9)(A).  The term “employee” also includes:

a sole proprietor, partner, or member who devotes full time to the
proprietorship, partnership, or limited liability company.  However, any
sole proprietor, partner of a partnership, or member of a limited
liability company who desires not to be included in the definition of
“employee” may file for and receive a certification of non-coverage
under this chapter from the commission.” Ark. Code Ann. § 11-9-102
(9)(B).

 While any individual holding a current certificate of non-coverage is

conclusively presumed not to be an employee, the law is clear that no election by

a sole proprietor, partnership, or limited liability company shall affect the rights or

coverage of any employees of those sole proprietorships, partners, or members. 

Ark. Code Ann. § 11-9-102(9)(D) and (E).
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I.  Employee v. Independent Contractor

The issue of whether one is an employee or independent contractor is

analyzed under two separate tests:  (1) the control test; and (2) the relative nature

of the work test.  On the issue of control, the Arkansas Supreme Court has held that

the ultimate question is not whether the employer actually exercises control over the

doing of the work, but whether he has the right to control.   Wright v. Tyson Foods,

Inc., 28 Ark. App. 261, 773 S.W.2d 110 (1989).  The following factors are to be

considered in determining whether one is an employee or independent contractor:

(a) the extent of control which, by the agreement, the master may exercise over the

details of the work; (b) whether or not the one employee is engaged in a distinct

occupation or business;  (c) the kind of occupation, with reference to whether in the

locality the work is usually done under the direction of the employer or by a

specialist without supervision; (d) the skill required in the particular occupation; (e)

whether the employer or the workman supplies the instrumentalities, tools, and the

place of work for the person doing the work; (f) the length of time for which the

person is employed; (g) the method of payment, whether by the time or by the job;

(h) whether or not the work is part of the regular business of the employer; (i)

whether or not the parties believe they are creating the relation of master and

servant; and (j) whether the principle is or is not in business.  Aloha Pools and

Spas, Inc. v. Employers Ins. of Wausau, 342 Ark. 398, 39 S.W.3d 440 (2000);

Garcia v. A&M Roofing, 89 Ark, App. 251, 202 S.W.3d 532 (2005).   
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The factors pertaining to the nature of the worker’s occupation and whether

it is part of the regular business of the employer comprise the “relative nature of the

work” test.   Arkansas Transit Homes, Inc. v. Aetna Life & Casualty, 341 Ark. 317,

16 S.W.3d 545 (2000).   In Sandy v. Salter, 260 Ark. 486, 541 S.W.2d 929 (1976),

the Arkansas Supreme Court adopted Professor Larson’s test for examining the

relationship between the worker’s occupation and the regular business of the

employer.  This test requires consideration of two factors:  (1) whether and how

much the worker’s occupation is a separate calling or profession; and (2) what

relationship it bears to the regular business of the employer.  Id.  The more the

worker’s occupation resembles the business of the employer, the more likely the

worker is an employee.

Notwithstanding the labels given by the parties, it is noteworthy that the

actual conduct of the parties determines whether a party is an employee or

independent contractor.  In the instant case, the preponderance of the evidence

demonstrates Luke’s Drywall is in the general business of contracting to provide

sheetrock and drywall services to homebuilders.  While the claimant was in

business for himself at one time as a carpenter, Fields testified that with the

downturn in the economy he began working for Luke’s Drywall on a part-time basis

doing clean-up work after the sheetrock was sprayed and other general labor work

as assigned and directed by Luke.  Fields was paid by the day based on the hours

he worked and/or jobs he performed.   Although Fields had obtained a certificate

of non-coverage for use when contracting to perform carpentry work, it is clear that
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the purpose of workers’ compensation laws are to permit a sole proprietor or

partner(s) to elect to exempt himself or herself from entitlement to the benefits of

workers’ compensation insurance while continuing to provide workers’

compensation benefits to the employees of the sole proprietorship or partnership.

It does not have the effect of relieving the employer from liability for workers’

compensation benefits to the employees. Garcia v. A&M Roofing, 89 Ark, App. 251,

202 S.W.3d 532 (2005).  After a careful review of the evidence in this case, I find

that the claimant has proven by a preponderance of the evidence that he was, in

fact, an employee under a contract of hire with the respondent, Luke’s Drywall, and

was performing employment services at the time of his injury.

II.  Compensability

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: 

(a)n accidental injury causing internal or external physical harm to the
body or accidental injury to prosthetic appliances, including
eyeglasses, contact lenses, or hearing aids, arising out of and in the
course of employment and which requires medical services or results
in disability or death.

An injury is “accidental” only if it is caused by a specific incident and is

identifiable by time and place of occurrence.  A compensable injury must be

established by medical evidence supported by objective findings.  Ark. Code Ann.

§ 11-9-102(4)(D). Claimant’s burden of proof shall be a preponderance of the

evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If claimant fails to establish by a

preponderance of the evidence any of the requirements for establishing the
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compensability of the injury alleged, he fails to establish the compensability of the

claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

The preponderance of the evidence demonstrates that claimant had a work-

related accident on October 7, 2008, when he got his arm caught in the mixing

machine.  The incident was witnessed by his co-worker, who called for emergency

medical help. 

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).   Respondents are responsible only for medical services which
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are causally related to the compensable injury.  In addition to proving his injury by

a preponderance of the evidence, the claimant must establish the existence of the

injury by medical evidence and supported by “objective findings.”  See Ark. Code

Ann. § 11-9-102(4)(D).  Objective findings are those that cannot come under the

voluntary control of the patient.  See Ark. Code Ann. § 11-9-102(16)(A)(i).  The

claimant must also prove that there is a causal connection between the work-

related accident and the injury.  Stevenson v. Tyson Foods, Inc., 70 Ark. App. 265,

19 S.W.3d 36 (2000).  With respect to this proof, the claimant must show that the

“major cause” of the injury is the workplace.  When making this determination, the

claimant does not receive the benefit of the doubt.  Ark. Code Ann. § 11-9-704(c)(4)

(Supp. 1995); Glencorp Polymer Products v. Landers, 36 Ark. App. 190, 820

S.W.2d 475 (1991).

In the present case, I find that the claimant does establish compensable right

hand and arm injuries by medical evidence supported by objective findings.   A

review of the medical records offered in this case reflect there is objective medical

evidence that the claimant sustained a crushing injury to his right hand and arm as

well as injuries to his abdomen, chest, and thorax as a result of the work-related

incident on October 7, 2008. 

In a workers’ compensation case, a claimant must prove a causal connection

between the work-related accident and the disabling injury.  Stephenson v. Tyson

Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  The determination of whether
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a causal connection exists is a question of fact for the Commission to determine.

Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 
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Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999).

In the instant case, as demonstrated above, there is medical evidence to

confirm that claimant suffered crushing injuries to his right hand and arm.  The

evidence further demonstrates that his need for treatment from Dr. Rooney was

related to the claimant’s work-related injury.   Based on Dr. Rooney’s records, it is

equally clear that the claimant’s need for surgery was also related to the work-

related injury.  This medical evidence is further substantiated by the testimony of

the claimant. 

Based on the clear weight of the medical evidence in this case from

claimant’s treating physicians, I find that the medical treatment provided by Dr.

Rooney and UAMS, beginning October 7, 2008, and continuing to a date yet to be

determined, is reasonable and necessary and related to the compensable injury.

III.  Average Weekly Wage    

The claimant contends that he was a temporary employee and that his

average weekly wage should be computed by the number of weeks worked divided

by the total amount earned.  Respondents argue that the applicable compensation

rate would be $20.00, if the claim is found compensable.  Fields testified that he

worked between 7 and 12 weeks and earned approximately $1,150.00.  He testified

that he was generally paid $100.00 per day of work and worked one day per week.

Based on the claimant’s characterization of his work, I find that his employment

relationship with Luke’s Drywall was as a day laborer.  In accordance with the
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recent ruling of the Arkansas Court of Appeals, the average weekly wage in this

case should be properly calculated by dividing the claimant’s total wages by the

term of the contract, i.e. the number of weeks of contractual employment, to

determine the average weekly wage.  Candelario M. Sierra v. Griffin Gin, ___ Ark.

App. ___ , (CA 07-152, October 10, 2007); Travelers Inc. Co. v. Perry, 262 Ark.

398, 557 S.W.2d 200 (1977).  Therefore based on the evidence, I find that the

claimant had an average weekly wage of $100.00.   

IV.  Temporary Total Disability

Claimant is contending that he is entitled to temporary total disability benefits

from October 7, 2008, until February 5, 2010, with the exception of the weeks he

was able to work performing odd jobs.  An employee who has suffered a scheduled

injury in to receive temporary total benefits during his healing period or until he

returns to work, whichever occurs first.  Ark. Code Ann § 11-9-521(a); Wheeler

Constr. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  The healing

period is defined as that period for healing the injury, which continues until claimant

is as far restored as the permanent nature of the injury will allow.  Nix v. Wilson

World Hotel, 46 Ark. App. 303, 879 S.W.2d 459 (1994).  Based on the credible

evidence, although the claimant remained within his healing period, the claimant

was not taken off work by any physician and continued to work light duty and odd

jobs after the injury on October 7, 2008. There is no evidence that the claimant’s

work became more sporadic after the injury, only that he was limited in the job

functions that he was able to perform in light of the difficulties with the use of his
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right hand.  Based on the preponderance of the evidence, I find that the claimant

has failed to prove that he is entitled to temporary total disability benefits for the

time period from October 7, 2008, until February 5, 2010.

V.  Permanent Anatomical Impairment

Ark. Code Ann. § 11-9-704(c)(B) (Repl. 2002) provides that “[a]ny

determination of the existence or extent of physical impairment shall be supported

by objective and measurable physical or mental findings.”  Further, permanent

disability “benefits shall be awarded only upon a determination that the

compensable injury was the major cause of the disability or impairment.”  Ark. Code

Ann. § 11-9-102(4)(F)(ii)(a) (Supp. 2002).  The Commission had adopted the

American Medical Association’s Guides to the Evaluation of Permanent Impairment,

(4th Ed. 1993), for use in assessing the extent of permanent anatomical impairment.

The burden rests upon the claimant to prove the existence and extent of permanent

physical impairment.  He must show that any permanent physical impairment is

supported by objective and measurable physical or mental findings, Ark. Code Ann.

§ 11-9-704(c)(1)(B).  He must also show that the degree or percentage of

permanent physical impairment is calculated in a manner that conforms to the

Guides.  The claimant must also show that the compensable injury or injuries was

the “major cause” of the specific degree or percentage of permanent physical

impairment, Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  The term “major cause” is

defined as more than 50% of the cause, Ark. Code Ann. § 11-9- 102(14)(A). 
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Although expert medical opinion may be relevant to the existence and extent

of permanent physical impairment, it is the obligation of this Commission, rather

than any medical expert, to ascertain the existence and exact extent of permanent

physical impairment in a manner that conforms with the requirements of the Act.

In order for expert medical opinions to be considered by the Commission on this

issue, they must be stated within a reasonable degree of medical certainty, Ark.

Code Ann. § 11-9-102(16)(B).  In determining the existence or extent of permanent

physical impairment neither any medical expert nor this Commission may consider

complaints of pain. 

In the instant case, claimant relies on the reports and opinions of Dr. Rooney

and the specialists at UAMS. Dr. Rooney opined that the work related injury was

greater than 50% and is the major cause of the impairment.  In his response to

counsel,  Dr. Rooney opined that the appropriate rating for the right upper extremity

was 23% and that the major cause of the impairment was claimant’s work-related

injury.

The Commission has the authority to resolve conflicting evidence and this

extends to medical testimony.  Foxx v. American Transp., 54 Ark. App. 115, 924

S.W.2d 814 (1996).  Although the Commission is not bound by medical testimony,

it may not arbitrarily disregard any witness’s testimony.  Reeder v. Rheem Mfg. Co.,

38 Ark. App. 248, 832 S.W.2d 505 (1992).  The Commission is entitled to review the

basis for a doctor’s opinion in deciding the weight of the opinion.  Id.  There is no

requirement that medical testimony be expressly or solely based on objective
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findings, only that the record contain supporting objective findings.  Swift-Eckrich,

Inc. v. Brock, 63 Ark. App. 118, 975 S.W.2d 857 (1998).  Further, a medical opinion

based solely upon claimant’s history and own subjective belief that a medical

condition is related to a compensable injury is not a substitute for credible evidence.

Brewer v. Paragould Housing Authority, Full Commission Opinion filed Jan. 22,

1996 (Claim No. E417617).  The Commission is not bound by a doctor’s opinion

which is based largely on facts related to him by claimant where there is no

sufficient independent knowledge upon which to corroborate the claimant’s claim.

Roberts v. Leo-Levi Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983).

In this case, I find that the opinion of Dr. Rooney credible in light of the fact

that he was the claimant’s treating physician.  I find that the preponderance of the

evidence demonstrates that the compensable injury was the major cause of the

claimant’s 23% impairment.  Wal-mart Stores, Inc. v. Westbrook, 77 Ark. App. 167,

72 S.W.3d 889 (2002); Second Injury Fund v. Stephens, 62 Ark. App. 255, 970

S.W.2d 331 (1998).  On a final note, I find that the 23% impairment rating assigned

by Dr. Rooney is supported by the medical evidence in this case. 

VI.  Controversion and Attorney’s Fees

Based on my review of the evidence in this case, I find that the respondent

has fully controverted the employment relationship, compensability of the claimant’s

right upper extremity injury, medical treatment, temporary total disability benefits,

and permanent partial disability benefits.  I find that the claimant’s attorney is

entitled to a twenty-five percent (25%) statutory attorney’s fee on the indemnity
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benefits awarded to the claimant as a result of the findings herein, one-half of the

fee to be paid by the claimant and one-half of the fee to be paid by the respondents

in accordance with Ark. Code Ann. § 11-9-715 (Repl. 1996); and Death &

Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463

(2002).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

to determine whether the claimant was an employee of the

respondent and of this claim.

2. The claimant has proven by a preponderance of the evidence that he

was an employee of Luke’s Drywall at the time of his injury on

October 7, 2008.

3. The claimant has proven by a preponderance of the evidence that he

suffered a compensable work-related injury to his right upper

extremity including his hand and arm on October 7, 2008.

4. The claimant received a 1099 from Luke’s Drywall for the year of

2008 reflecting the total paid to him in the amount of $1,150.00.

5. The claimant’s average weekly wage is $100.00, based on the

number of weeks worked divided by the actual wages earned.

6.  The claimant has failed to prove by a preponderance of the evidence

that he is entitled to temporary total disability benefits from October

7, 2008, until February 5, 2010.
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7. The claimant is entitled to payment of reasonable and necessary

medical bills incurred in connection with his injuries, including the

emergency room treatment at North Metro Medical Center and Dr.

Rooney, UAMS, Dr. Gruenwald, and Dr. Wyrick.  In addition, the

claimant is entitled to payment of all future reasonable and necessary

medical bills, including any mileage reimbursement, in connection

with his treatment by Dr. Rooney of the injuries to his right hand and

arm suffered as a result of his compensable work-related accident. 

8. The claimant is entitled to permanent partial disability benefits

beginning February 5, 2010, the date of maximum medical

improvement, based on a 23% impairment rating to the right upper

extremity.

9. Claimant is entitled to a twenty-five percent (25%) statutory attorney’s

fee on the indemnity benefits awarded herein, one-half to be paid by

the respondents and one-half to be withheld from the claimant’s

award of benefits.

AWARD

The respondents are hereby directed and ordered to pay benefits and

attorney’s fees in accordance with the findings of fact and conclusions of law set

forth herein.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.
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§ 11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

IT IS SO ORDERED.

__________________________________
HONORABLE BARBARA WEBB
Administrative Law Judge


