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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in El Dorado, Union County, Arkansas.

The claimant was represented by HONORABLE F. MATTISON
THOMAS, III, Attorney at Law, El Dorado, Arkansas.

The respondents were represented by HONORABLE FRANK NEWELL,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

January 14, 2010, in El Dorado, Arkansas.  A Prehearing

Order was entered in this case on December 7, 2009.  This

Prehearing Order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved

at the present time.  A copy of the Prehearing Order was

made Commission Exhibit No. 1 to the hearing record.  The

following stipulations were submitted by the parties either

in the Prehearing Order or during the course of the hearing

and are hereby accepted:

1. The employee/employer/carrier relationship existed
on July 7, 2009, and on July 15, 2009.

2. These claims have been controverted in their
entirety.

3. No benefits have been paid at this time.
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4. The claimant earned sufficient wages to entitle
her to a compensation rate of $132.00 per week for
temporary total disability compensation. 

By agreement of the parties during the course of the

hearing, the issues to be litigated and resolved at the

present time were limited to the following:

Claimant:

1. Compensability of a lumbar injury (L5-S1) and a
thoracic injury (T11-12).

2. Appropriate wage rate.

3. Medical care (including surgery at L5-S1 and at
T11-12).

4. Temporary total disability from July 15, 2009, to
a date yet to be determined.

Respondent:

1. Compensability.

2. Entitlement to medical benefits.

3. Entitlement to weekly benefits.

4. Entitlement to attorney's fees.

The record consists of the January 14, 2010, hearing

transcript and the exhibits contained therein.  In addition,

Dr. Nazer Qureshi’s deposition taken March 17, 2010, is

hereby accepted into the record as Joint Exhibit 1.

DISCUSSION

The claimant, Elfi Ferrell, underwent surgery on

October 20, 2009, to treat the effects of a right sided L5-

S1 herniated disc impinging the right S1 nerve root in her

lumbar spine. (C. Exh. 1 p. 7) She also underwent surgery on
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February 4, 2010, to treat the effects of the disc at the

T11-12 level which was exerting pressure on her spinal cord. 

(Jt. Exh. 1 p. 13, 21) The claimant attributes these medical

problems to two falls at work at Westside Daycare on July 7,

2009, and on July 15, 2009.  The claimant presently seeks a

finding that she sustained compensable injuries at the T11-

12 and L5-S1 levels of her spine, and the claimant seeks an

award of medical benefits and temporary total disability

from July 15, 2009, to a date yet to be determined.  (Comm.

Exh. 1 p. 2) 

However, the respondents have presented into evidence

medical reports indicating that the claimant previously

presented to the emergency room on October 19, 1997,

complaining of pain across her lower back that started that

morning while pushing a weight scale around to patients. 

(R. Exh. 1 p. 1) A report of an MRI performed on December 2,

1997, indicated that the claimant at that time already had a

disc herniation at T11-12.  (R. Exh. 1 p. 6) The respondents

also presented into evidence medical reports indicating that

the claimant presented to the emergency room again on

February 13, 2005, complaining of back and neck pain after a

fall the night before, and presented to the emergency room

on June 4, 2007, after stepping into a hole.  (R. Exh. 1 p.

9-17) The respondents deny that the claimant sustained a

compensable injury, and deny any liability for the benefits

at issue.  (Comm. Exh. 1 p. 3) 
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Issue 1: Compensability Of Alleged T11-12 And 
         L5-S1 Injuries.

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997). 

In the present case, I find that the claimant has

established by a preponderance of the credible evidence each

of the requirements necessary to establish that she

experienced compensable injuries to the T11-12 and L5-S1

levels of her spine as a result of falls occurring at work

on July 7, 2009, and on July 15, 2009.

In this regard, the claimant’s testimony, which I find

credible, establishes the claimant had been employed at West

Side Christian Daycare for approximately six years in the

care of infants from newborn to 18 months of age when, on

July 7, 2009, she stepped on a toy car and fell to the
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floor.  (T. 8) She experienced immediate pain in the right

side of her back, hip, shoulder and arm.  (T. 9) She

reported the fall to her supervisor, Tammy Dennis, shortly

afterwards. (T. 10) She did not seek any immediate medical

attention, and continued to work.  (T. 11-12)

On July 15, 2009, the claimant stepped on an ExerSaucer

to avoid stepping on a child who had crawled up behind her. 

(T. 13-14) She landed on her knees and experienced increased

back pain.  (T. 15) She reported this fall to Kathy, the

assistant, because Tammy was on vacation that week.  (T. 16) 

The claimant last worked the next day, on July 16, 2009. 

(T. 20) 

In Cedar Chemical Co. v. Knight, 372 Ark. 233, 273

S.W.3d 473 (2008), the Arkansas Supreme Court affirmed a

Commission finding that an acute onset of knee pain while

walking down a flight of stairs constitutes a specific

incident within the meaning of the Arkansas Workers’

Compensation Law.  In the present case, I find that the

falls that the claimant experienced at work on July 7, 2009,

and on July 15, 2009, were each also a specific incident

within any reasonable interpretation of the term “specific

incident” as used in Arkansas Code Annotated Section 11-9-

102(4)(A)(i). 

Because the claimant was engaged in her job duties as a

daycare worker for West Side Christian Daycare at the time

of each fall, and since each fall was precipitated by items
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associated with the claimant’s daycare work area, I also

find that the claimant has established by a preponderance of

the evidence that any physical injuries she sustained in

either fall arose out of and in the scope of her employment

for West Side Christian Daycare.  

I also find that the claimant has established by a

preponderance of the evidence that she sustained physical 

injuries at the T11-12 and L5-S1 levels of her spine in the

fall on July 7, 2009, that the injuries were exacerbated by

the fall on July 15, 2009, and that the physical injuries at

T11-12 and L5-S1 requiring surgery are established by

medical evidence supported by objective medical findings.  I

base these conclusions on the nature and extent of the

claimant’s symptoms after the two falls, the claimant’s lack

of ongoing symptoms before the first fall in July of 2009,

the MRI findings after July 15, 2009, Dr. Qureshi’s

explanation of symptoms commonly associated with disc

injury, and based on the evidence that the claimant’s

symptoms improved with surgery.

Specifically, I find credible the claimant’s testimony

that after the fall on July 7, 2009, she experienced pain in

the right side of her back from her buttocks to her mid-

back, her hip, her arm, and her shoulder, with pain and

numbness also going down her right leg to the point that she

could hardly walk.  (T. 9-10) I also find credible the
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claimant’s testimony that her back pain got worse after the

fall on July 15, 2009.  (T. 15) 

Diagnostic test results are objective medical findings. 

Aeroquip, Inc. v. Tilley, 59 Ark. App., 954 S.W.2d 305

(1997). In the present case, an MRI performed on

September 22, 2009, indicated at T11-12  “a posterior

rightward herniated disc causing definite extrinsic pressure

on the lateral recess and the spinal cord.”  (C. Exh. 1 p.

1) The same MRI indicated at L5-S1 “a small posterior

lateral herniated disc on the right causing extrinsic

pressure on the nerve root within the lateral recess on the

right.” (C. Exh. 1 p. 1)

Dr. Qureshi credibly testified that the type of MRI

findings at T11-12 cause pain in the flank, with a skin

distribution for T11 and T12 around the umbilical region. 

(Jt. Exh. 1 p. 7) Dr. Qureshi testified that from the very

first, the claimant presented to him with two distinct

pains: one starting in the lower back and going down her

leg, and the other being flank pain with lower thoracic

pain.  (Jt. Exh. 1 p. 18) Dr. Qureshi testified that his

impression was that the claimant’s main concern was the

lumbar region pain, so that is why he addressed that region

first.  (Jt. Exh. 1 p. 18) Dr. Qureshi performed surgery at

L5-S1 on October 20, 2009, and at T11-12 on February 4,

2010.  
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Dr. Qureshi testified that after the low back surgery,

the claimant no longer had pain going down her leg and her

back pain improved.  (Jt. Exh. 1 p. 18) Dr. Qureshi

testified that he also recalled after the surgery at T11-12

the claimant indicating that her condition improved.  (Jt.

Exh. 1 p. 21)

In addition, Dr. Qureshi’s testimony, the claimant’s

testimony, and the MRI reports in the record persuade me

that the claimant’s T11-12 condition changed as a result of

the July 7, 2009, fall, and that the claimant’s spine after

July 7, 2009, was not the same as when she previously

underwent an MRI on December 2, 1997, twelve years earlier.  

     As Dr. Qureshi testified, the report of the 1997 MRI

indicates that the T11-12 disc put pressure on the thecal

sac, but not on the spinal cord.  However, the post-injury

MRI in 2009 indicates that the disc was at that time putting

pressure on the thecal sac and on the spinal cord.  (Jt.

Exh. 1 p. 32) Likewise, the 1997 MRI makes no reference to

any abnormalities at L5-S1, whereas the 2009 MRI indicates

pressure on the nerve root on the right.  (Jt. Exh. 1 p. 32)

The Full Commission has previously recognized on at

least two occasions that a new nerve impingement, even where

a disc has some degree of pre-existing abnormality, can be

sufficient to satisfy the requirement of an objective

medical finding establishing the existence of an injury. 

See Daves v. Rheem Mfg. Co., Full Workers’ Compensation
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Commission, Opinion filed on February 9, 1999 (E702334);

Spence v. United Parcel Service, Full Workers’ Compensation

Commission, Opinion filed on May 8, 1997 (E403403).

Here, the claimant’s testimony, which I find credible

and not inconsistent with the medical reports in the record,

indicates that she had last had pain in her back several

years before her fall on July 7, 2009.  (T. 9) Her treatment

records indicate that she experienced back pain from pushing

a weight scale at work and went to the emergency room on

October 19, 1997.  (R. Exh. 1 p. 1) She was released from

treatment for that injury on December 3, 1997, with a

diagnosis of “probable lower thoracic and lumbar strain.” 

(R. Exh. 1 p. 7) She went to the emergency room after a fall

seven years later on February 13, 2005, and was diagnosed on

February 14, 2005, with a contusion.  (R. Exh. 1 p. 16) The

claimant presented to the emergency room on June 4, 2007,

over two years before her fall on July 7, 2009, after

experiencing back pain and a pop in her hip when she stepped

in a hole.  (R. Exh. 1 p. 17) There are no medical records

in evidence of follow up treatment between 2007 and 2009

after the one emergency room visit on June 4, 2007.  

In summary, the claimant’s lack of any documented

ongoing treatment after the June 4, 2007, incident, her

testimony about a lack of ongoing symptoms before the 2009

falls, the claimant’s ongoing work in a childcare facility

caring for infants between 2007 and 2009, and her onset of
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symptoms in July of 2009 consistent with nerve/spinal cord

compression, persuade me that the nerve root compression at

L5-S1 and the spinal cord compression at T11-12, which

caused Dr. Qureshi to perform his surgeries in 2009 and in

2010, were sustained initially in the fall on July 7, 2009,

and were exacerbated by the fall on July 15, 2009.  

Consequently, for all of the reasons discussed herein,

I find that the claimant has established by a preponderance

of the evidence each of the requirements necessary to

establish that she sustained compensable injuries at the

T11-12 and L5-S1 levels of her spine.

Issue 2: Reasonably Necessary Medical Treatment.

 Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a
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compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  In addition, the

Arkansas Court of Appeals has indicated that “[p]ostsurgical

improvement is a proper consideration in determining whether

the surgery was reasonable and necessary....”  Winslow v. D

& B Mechanical Contractors, 69 Ark. App. 285, 13 S.W.3d 180

(2000).              

In the present case, I find that the claimant has

established by a preponderance of the evidence that all of

the medical treatment documented in the record after July 7,

2009, including Dr. Qureshi’s two surgeries, has been

reasonably necessary for treatment of the claimant’s

compensable injuries at the T11-12 and L5-S1 levels.  As

discussed above, Dr. Qureshi’s surgeries were intended to

relieve cord compression at T11-12 and nerve compression at

L5-S1 which I find were incurred during the claimant’s

compensable falls, and Dr. Qureshi’s testimony indicates

that each surgery achieved its intended purpose by reducing

symptoms.

I note that the claimant testified that at least a

portion of her medical expenses have been paid through her

husband’s health insurance through work by CoreSource.  (T.

18-19)  By agreement of the parties at the hearing, all

issues regarding the respondents’ appropriate offsets under

Arkansas Code Annotated Section 11-9-411 related to those
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insurance payments were reserved for future resolution.  (T.

40)

Issue 3: Temporary Disability Benefits.

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

In the present case, I find that a preponderance of the

credible evidence establishes that the claimant remained

within her healing period and totally disabled from earning

wages beginning July 17, 2009, and continuing through the

date of the hearing to a date yet to be determined.

In concluding that the claimant was totally disabled

from July 17, 2009, through the date of the hearing held on

January 14, 2010, I recognize that before her falls, the

claimant was considering stopping work at the daycare with

the intention of caring for her own grandchildren.  (T. 23) 

In fact, after the claimant fell and then stopped working at

the daycare, she did at some point take care of an infant

grandchild for two weeks and was paid $100 for those two

weeks’ care.  (T. 24)  
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However, I find credible the claimant’s testimony that

she watched the infant for two weeks because during that

period the child had no one else to take care of him, and

that either a 19 year old or a 20 year old was with them at

all times.  (T. 25) I also find credible the claimant’s

testimony that she could no longer physically pick up the

infants that she was working with between July 7 and July 15

(T. 32), that her symptoms got worse after the July 15 fall

(T. 17), and that she was taking prescription medication

after the July 15 fall.  (T. 32) The claimant also credibly

testified that she was hurting so bad as of the last day

that she worked on July 16, 2009, that she could not handle

it physically.  (T. 20) In light of the claimant’s spinal

cord or nerve contact at both T11-12 and L5-S1, I find

credible the claimant’s account that she was not physically

capable of earning wages after July 16, 2009.

Because I find both surgeries reasonably necessary to

improve the permanent nature of the claimant’s compensable

injuries, and since the second surgery was not performed

until after the hearing conducted on January 14, 2010, the

claimant has also established that she remained within her

healing period at the time of the hearing conducted on

January 14, 2010.   

I find, however, that the respondents are entitled to 

a credit against liability for the $100 that the claimant
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was paid for watching a grandchild for a two week period

shortly after stopping work on July 16, 2009.   

Issue 4: Attorney’s Fees.

Because the respondents have controverted the

claimant’s claim in its entirety, I find that the claimant’s

attorney is entitled to a 25% controverted attorney’s fee on

the indemnity benefits awarded herein pursuant to the

provisions of Arkansas Code Annotated Section 11-9-715. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee/employer/carrier relationship existed
on July 7, 2009, and on July 15, 2009.

2. These claims have been controverted in their
entirety.

3. No benefits have been paid at this time.

4. The claimant earned sufficient wages to entitle
her to a compensation rate of $132.00 per week for
temporary total disability compensation. 

5. The claimant has established by a preponderance of
the evidence that she sustained a compensable
injury at the T11-12 level of her thoracic spine
and at the L5-S1 level of her lumbar spine.

6. The claimant has established by a preponderance of
the evidence that all of the medical treatment
documented in the record after July 7, 2009, is
reasonably necessary for treatment of her
compensable injuries, including but not limited
to, the surgeries performed by Dr. Qureshi at the
T11-12 and at the L5-S1 levels of the claimant’s
spine.

7. The claimant has established by a preponderance of
the evidence that she is entitled to temporary
total disability compensation from July 17, 2009,
through the date of the hearing conducted on
January 14, 2010, and continuing to a date yet to
be determined.
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8. The claimant’s attorney is entitled to a
controverted attorney’s fee on the indemnity
benefits awarded herein.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


