
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F907672

SUSAN L. FENNELL, EMPLOYEE CLAIMANT

HORATIO SCHOOL DISTRICT, EMPLOYER RESPONDENT

RISK MANAGEMENT RESOURCES,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER OF DISMISSAL WITHOUT PREJUDICE
FILED JUNE 3, 2010

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Texarkana, Miller County, Arkansas.

The unrepresented claimant did not appear.

The respondent was represented by HONORABLE JARROD PARRISH,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

This matter comes on for consideration of the

respondent’s Motion to Dismiss For Failure to Prosecute.  A

hearing was conducted in this matter on May 6, 2010, in

Texarkana, Arkansas.  The respondent was represented by

Attorney Jarrod Parrish.  The claimant did not appear at the

hearing.  The record consists of the transcript of the May

6, 2010 hearing and the exhibits contained therein.

DISCUSSION OF THE ISSUES

Issue 1:  Reasonable Notice To All Parties

Commission Rule 099.13 provides in part:

Upon meritorious application to the Commission
from either party in an action pending before the
Commission, requesting that the claim be dismissed
for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.
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In the present case, I find that all parties had

reasonable notice of the pending motion to dismiss and the

hearing set thereon.  Attorney Jarrod Parrish appeared at

the hearing on behalf of the respondent.  

Although Ms. Fennell did not appear at the hearing, I

note that the respondent’s motion to dismiss for failure to

prosecute contains a certificate of service and a cover

letter indicating that a copy of the motion was sent to Ms.

Fennell on February 15, 2010.  Thereafter, I sent Ms.

Fennell a letter by certified mail on February 23, 2010,

seeking her objections to the motion, if any.  Although Ms.

Fennell did not send me any written response, I note that

she did sign for receipt of my February 23, 2010, letter on

February 24, 2010.  On March 18, 2010, I sent to both

parties written notice by certified mail of the hearing

scheduled for Texarkana on May 6, 2010, at 12:45 p.m. 

Although Ms. Fennell did not appear at the scheduled

hearing, I note that Mr. Steven P. Weller on March 19, 2010,

signed for my certified letter addressed to Ms. Fennell at

the same address in Foreman, Arkansas, where she received my

prior certified letter mailed on February 15, 2010.  

I find under these circumstances that both parties had

reasonable notice of the motion to dismiss for failure to

prosecute and of the hearing scheduled for May 6, 2010, at
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12:45 p.m.

Issue 2: Dismissal For Failure To Prosecute

The documentary evidence in the hearing record

indicates that this claim involves a request for benefits

for injuries to Ms. Fennell’s back, neck, and left arm which

she contends that she sustained at work using a scrub

machine and lifting heavy furniture on June 26, 2009.  Ms.

Fennell signed a Commission Form C  requesting benefits, and

the Form C was filed at the Commission on or about August

27, 2009.  However, at the request of the claimant’s

attorney, Laura Beth York, this case was returned to the

Commission’s general files before either party filed answers

to the Administrative Law Judge’s prehearing questionnaire. 

Ms. York subsequently requested leave to withdraw as counsel

for the claimant, and her request was granted by the Full

Commission on October 28, 2009. 

When neither Ms. Fennell or any attorney on her behalf

took any further action to prosecute this claim at the

Commission thereafter, Ms. Worley filed the pending Motion

to Dismiss For Failure to Prosecute on February 15, 2010. 

When Ms. Fennell did not file any objection to the motion, I

set the motion for a hearing which was conducted on May 6,

2010.  As indicated above, Ms. Fennell did not appear at the

hearing conducted to consider the respondent’s pending
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Motion to Dismiss For Failure to Prosecute.

After considering the respondent’s motion to dismiss,

Ms. Fennell’s lack of response thereto, and Ms. Fennell’s

lack of additional action to prosecute this claim after her

attorney was granted leave to withdraw her representation on

October 28, 2009, I find that the respondent’s motion to

dismiss should be, and hereby is, granted.  I note that the

Commission has the authority under Rule 099.13 to dismiss a

claim without prejudice or to dismiss the claim with

prejudice when the circumstances are appropriate.  Johnson

v. Triple T Foods, 55 Ark. App. 83, 929 S.W.2d 730 (1996). 

However, I note that the Commission and the Courts favor

dismissal without prejudice, and there is no evidence in the

present case that either Ms. Fennell or her prior attorney

have engaged in the type of egregious conduct which

warranted a dismissal with prejudice in Johnson. 

Consequently, the dismissal of this claim shall be without

prejudice to refiling within the appropriate limitations

period.

IT IS SO ORDERED.

MARK CHURCHWELL
Administrative Law Judge       

                             


