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STATEMENT OF THE CASE

On October 21, 2009, the above-captioned claim was heard in Conway, Arkansas.

A prehearing conference took place on August 17, 2009.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed at all relevant times.
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3. Claimant’s average weekly wage was $504.00, entitling her to a temporary

total disability rate of $336.00 and a permanent partial disability rate of

$252.00.

4. Respondents have controverted this claim in its entirety.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They are as follows:

1. Whether Claimant sustained a compensable gradual onset injury to her left

shoulder.

2. Whether Claimant sustained a compensable injury to her left shoulder by

specific incident on July 12, 2007.

3. Whether Claimant is entitled to reasonable and necessary medical treatment

of her left shoulder.

4. Whether Claimant is entitled to temporary total disability benefits.

All other issues have been reserved.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that she sustained injuries to her left shoulder both by

specific incident on July 12, 2007 when her left thumb and finger were

jammed, and by gradual onset.
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2. Claimant contends that she is entitled to reasonable and necessary

medical treatment of her shoulder, along with temporary total disability

benefits from May 1-28, 2009.

Respondents:

1. The preponderance of the evidence does not establish that Claimant’s

shoulder condition is a result of work-related activity.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Due to Claimant’s failure to provide it to Respondents as least seven days

prior to the hearing in keeping with the prehearing order, or to excuse such

failure, Claimant’s Proffered Exhibit 4 will not be admitted into evidence.

4. Because admission of Claimant’s Proffered Exhibit 5 will not help to “best

ascertain the rights of the parties” under Ark. Code Ann. § 11-9-705(a)(1)

(Repl. 2002), it will not be admitted into evidence.
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5. Because admission of Respondents’ Proffered Exhibit 2 will help to “best

ascertain the rights of the parties” under Ark. Code Ann. § 11-9-705(a)(1)

(Repl. 2002), it will be admitted into evidence and given due weight.

6. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable gradual onset injury to her left shoulder.

7. Claimant has not proven by a preponderance of the evidence that she

sustained a compensable injury to her left shoulder by specific incident.

8. Claimant has not proven by a preponderance of the evidence that she is

entitled to reasonable and necessary medical treatment.

9. Claimant has not proven by a preponderance of the evidence that she is

entitled to temporary total disability benefits.

PRELIMINARY RULINGS

Admission of Claimant’s Proffered Exhibit 4

Respondents objected to this exhibit, a one-page sheet with the heading “Work

Order Closed By Type and Date Range” and containing a pie chart and a listing of figures

at the bottom.  The grounds for the objection were (1) the document is irrelevant; (2) it is

hearsay; (3) a handwritten notation has been added to the it; and (4) it was not provided

to Respondents until the day of the hearing.  Claimant, under oath, responded that the

document was printed from the Main Save system at University of Central Arkansas

(hereinafter “UCA”), and that she made the notations on the exhibit.  She also admitted

that she did not provide Respondents with the exhibit until just prior to the hearing.  I took

the objection under advisement and permitted the document to be proffered,
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Arkansas Code Annotated § 11-9-705(a)(1) (Repl. 2002) provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

The Commission has a “great deal of latitude in evidentiary matters.”  Bryant v. Staffmark,

Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).  After due consideration of this matter, I find

that the first three bases for Respondents’ objection to admission are meritless.  As for the

fourth ground, I note that the prehearing order provides:

Exhibits and the identity of witnesses must be exchanged at least seven (7)
days prior to the hearing . . . Evidence not disclosed in compliance with the
Order shall not be considered as evidence unless prior permission of the
Commission is obtained and for good cause shown.

Claimant has not shown why she could not have provided the exhibit to Respondents in

a timely fashion, and why the above provision should be disregarded.  Thus, Claimant’s

Proffered Exhibit 4 shall not be allowed into evidence.

Admission of Claimant’s Proffered Exhibit 5

Respondents also object to this exhibit, consisting of five pages of information

concerning injuries, which Claimant admitted was printed from the internet.  The

documents address the topics of repetitive motion and overuse injuries, along with bursitis

and ergonomic issues, and appear to have come from three separate websites.  Only one

article, “The Shoulder & Repetitive Strain Injuries,” lists an author: Marji Hajic, the

“Ergonomics Editor” of BellaOnline.  Counsel stated that the bases for objection were

relevancy and competency, in that the “author’s identity and credentials do not appear to
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be in any of these documents.”  After review of the exhibit, I concur that admission of these

internet documents would not help to “best ascertain the rights of the parties.”  Hence,

Claimant’s Proffered Exhibit 5 shall not be admitted into evidence.

Admission of Respondents’ Proffered Exhibit 2

Claimant objected to the admission of this exhibit, which contains three pages of her

medical records, on the ground that they contain inaccurate information.  Under § 11-9-

705(a)(1), this ground would only possibly go to the weight of the evidence, not whether

it should be admitted in the first place.  Admission of the records would help to “best

ascertain the rights of the parties.”  For that reason, the exhibit shall be admitted into

evidence and given due weight.

CASE IN CHIEF

Summary of Evidence

Two witnesses testified at the hearing:  Claimant and James Raymond Beatty.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a description by

Claimant of her job duties, a summary of daily entry reports, and medical records,

consisting of 31 numbered pages; Claimant’s Exhibit 2, a DVD containing footage of her

work activities; Claimant’s Exhibit 3, tear-off pages from a daily calendar, consisting of 5

numbered pages; Respondents’ Exhibit 1, a compilation of Claimant’s medical records,

consisting of one index page and 17 numbered pages thereafter; and Respondents’ Exhibit

2, additional medical records, consisting of three numbered pages.
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Testimony

Donna S. Erbach.  Under questioning from me (due to her pro se status), Claimant

testified that she is 60 years old and has worked at Respondent UCA almost 20 years.

She described her duties as follows:

I do the billing reports.  I do the data entry for the warehouse of receipts,
issues, work orders.  I edit the preventative maintenance work order system
and generate [preventive maintenance] work orders and generate all of the
reports.

The data entry is performed on a computer keyboard, and according to Claimant, is done

off and on throughout the day.  As for the reports, they are generated on a perforated, pre-

printed form that contains three carbonless sheets and tear-away guides on the sides.

They come off a printer in a roll, accordion-style, and Claimant has to tear off each 8 ½ by

11-inch section, separate the sheets therein, and remove the guides.

When asked what occurred on July 12, 2007, Claimant testified that she had

returned from the central plant’s central office at UCA and was attempting to open the

warehouse door while holding some papers.  Someone named “Lula” opened the door very

quickly and caused Claimant’s arm to be jerked.  This action, in turn, caused Claimant to

bruise her left thumb and hurt her hand.  She admitted that she was not seeking any

benefits in connection with this alleged injury, for which Respondents provided medical

treatment after she reported it.  Rather, she cited the July 12 incident to rebut

Respondents’ allegation that she injured her left shoulder while moving a bucket of paint.

Asked to clarify this, Claimant testified that it is her belief that while her left shoulder injury

is gradual-onset in nature, it could just as easily have happened in the course of the door
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incident as the one concerning the paint bucket.  However, she admitted that she does not

know if she injured her left shoulder during the door incident, and that her shoulder

symptoms did not begin until approximately one year later.

Her testimony was that her left shoulder began to hurt on July 25, 2008.  Anytime

she used her left hand to separate pages or to thumb through a document to perform data

entry, the shoulder would “throb.”  She described the pain as being sharp.  Three days

after the onset of the pain, she went to see Dr. Michael Hilman.  Ultimately, on May 1,

2009, Claimant underwent surgery on the shoulder.  She was off work from the date of

surgery until May 29, 2009.  The doctor released her, and she returned to her previous

position.  Since then, she has been off work for doctor visits, but only one day at a time.

Claimant stated that her private health insurance through UCA has paid for all of

her treatment.

With respect to her exhibits, Claimant stated that the DVD, Claimant’s Exhibit 2,

reflects her daily job duties.  The calendar pages in Claimant’s Exhibit 3 reflects the dates

the she attended an exercise program.  She testified that her shoulder “started stinging a

little bit” during the program, which occurred prior to July 2008.  UCA was conducting a

survey concerning what effects exercise would have on diabetes and blood sugar levels.

The program was run by Dr. Taylor in the UCA physical therapy program.  She denied the

accuracy of the September 4, 2008 therapy evaluation notes that reflects that her

symptoms began in mid-July 2008 while participating in the program; she states that as

reflect in her Exhibit 3, she did not attend the program during that period.
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In quantifying her job duties, Claimant testified that with respect to data entry, she

closed roughly 8,500 to 8,600 work orders from July 1, 2008 to July 1, 2009.  During that

same period, she handled 5,481 preventive maintenance orders, and opened and editing

numerous other orders.  She estimated that she spends two to three hours a day paging

through orders while performing data entry.  Some of the entry is performed with only the

right hand, while at other times she is using both hands on the keyboard.

The other five to six hours a day is spent tearing down the forms.  While she stated

that the DVD will reflect the accurate speed, Claimant estimated that she tore the forms

apart at the rate of 10 per minute.  On some days, she worked through half a box of paper,

or 600 sheets (which, because they are three sheets thick, is actually 1,800 sheets), in one

morning.  Sometimes the job is performed at one sitting, while at other times it is not.  On

July 25, 2008, she ran a full box, or 1,200 sheets, for the billing reports at the end of the

month.  Depending on the type of report, once they are stacked, the forms are separated

and distributed to the appropriate parties.  In the days prior to July 25, she ran routine

reports each day of up to 150 pages.  Claimant’s testimony was that her workload has

been fairly consistent for the past ten years.

Claimant was of the opinion that the action of tearing the forms during her job

caused her injury; “it wore [the inside of her shoulder] away.”

Under questioning from Respondents, Claimant testified that she visited Dr. Hilman

on July 28, 2008 for a regular check-up.  She asked him about her shoulder during the

visit.  Shown the doctor’s notes in Respondents’ Exhibit 2, which reflect that she was

moving five-gallon cans of paint from her car to her house when her shoulder began
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hurting, Claimant took issue with the record’s accuracy.  She stated that she used both

hands and merely “scooted” one bucket, which contained one gallon of paint, away from

her car.  Hilman only recommended that she take over-the-counter pain relievers.

Claimant continued her work during this period, albeit still in pain.

Asked about the notes (part of Respondents’ Exhibit 1) of her visit with Dr. Thomas

Roberts, which reflects that her pain began during an exercise program, Claimant asserted

that while she had bilateral shoulder pains during the program, they were only “little prickly

pains.”  She added that the pains ceased once she quit the program.  The program was

a voluntary one that was run by UCA.  While Roberts thought she might have a rotator cuff

tear, an MRI ordered by him did not show that.

With respect to the form in Respondents’ Exhibit 2 from Conway Orthopedics and

Sports Medicine Clinic, Claimant disputed the accuracy of it as well.  Her explanation was

that the nurse told her to put on the form what Dr. Hilman had said.  The nurse circled the

other answers on the page.  But Claimant admitted that she was the one who related to

Hilman what had taken place, and that she signed this form.  Incredibly, Claimant stated

that she would have signed the form even if she thought that there was something

significantly wrong with its content.  Her explanation was that she signed it because she

did not believe the injury was a serious one.

As for the explanation of her injury in the notes from the Conway Regional Health

System Physical Therapy Program, Claimant surmised that they came from Hilman’s notes.

Asked whether she spoke to the doctor from the therapy program in the course of obtaining
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the explanation, Claimant admitted, “ I kind of elaborated a little bit about what had

transpired,” but denied using the words in the record.

In quantifying her job, Claimant testified that she spends 20 minutes each day

entering receipts.  This process involves turning the receipt over.  She spends 40 minutes

processing issues.  Her job is such that she spends the majority of it in a sitting position.

The surgery that Claimant underwent was arthroscopic in nature.  Her rotator cuff

was debrided, and a bone spur was removed.  After Claimant was released to return to

work after her shoulder surgery, she was on limited duty for about two weeks–merely

exercising supervisory duties.  Currently, the shoulder is fine.

Claimant had a previous claim for carpal tunnel syndrome, but it was denied by the

Full Commission.

When questioned further by me, Claimant stated that she did not feel pain when she

moved the paint bucket.  Later, she stated that she felt “[m]aybe a twinge,” but denied that

it was the same pain that she felt in July 2008.  She only told Dr. Hilman about moving the

bucket because he asked if she had lifted or moved anything.  Claimant in recounting this

incident to the doctor also denied telling him that “it hurt some” after she moved the bucket.

Her assertion was that she told him that “it hurt some in the days before I came to him,”

and that Hilman got the matter all mixed up.  When asked about Hilman’s note reflecting

that the shoulder started to hurt worse two or three days before she saw him, she stated

that comment referred to the exercise program that she underwent in April and May.

However, as she admitted, Dr. Hilman’s report does not mention an exercise program.
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She told someone from Conway Orthopedic and Sports Medicine Clinic about the

exercise program.  Claimant denied telling the clinic that the pain became really bad from

lifting the paint bucket; but she could not explain why that was in the note.  While she

contended that clinic personnel filled in part of the sheet and circled some of the answers,

Claimant admitted that she marked that her injury was due to “other,” as opposed to a

work-related incident.  She admitted writing the words, “Started finding pain with exercise

program, but then it got really bad from lifting 5 gal paint bucket.”  Claimant also admitted

writing that the accident occurred at home, and described the incident as “Lifting weights

in exercise program & then 5 gal bucket of paint.”  She signed and dated the document

after it was filled out.

Claimant testified that she also mentioned to her doctors, and the records reflect,

that she told them that she tears down reports.  In this job, she holds the report to be torn

off in her left hand and makes a tearing motion with the right.  This was the task in which

she was engaged on the day she felt the throbbing in her shoulder.  Reports can be multi-

page in length.

Under additional questioning from Respondents, Claimant stated that when the

records reflect that she told Dr. Roberts that she did not have numbness or tingling, she

was referring to her hands and not her shoulder.

James Raymond Beatty.  Called by Claimant (and under questioning from me),

Beatty testified that he is the warehouse manager at UCA.  He is Claimant’s supervisor,

and is familiar with her job.  In describing her daily activities, Beatty stated that she first

processes, separates and distributes preventative maintenance work orders.  She does
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data entry tasks.  And she works with reports that have been printed off accordion-style.

They are stacked and then torn apart at the perforations.  This job on a typical day takes

one to two hours.  On the last four working days of each month, she compiles what has

been performed during the previous month.  Stacking during that period can take three

hours.  However, it was his testimony that multi-page reports are not torn apart but instead

are kept together.  Beatty was unsure how long the tearing process takes, but estimated

that it would be at least one hour.  After the reports are separated, Claimant uses a

calculator to add up figures.  Beatty was unsure how long this process takes, but estimated

it would take at least one day at the end of each month.  When Claimant performs data

entry, she uses both hands on the keyboard and operates a mouse as well.  He estimated

that she works one to two hours on data entry at times.  Finally, Claimant fills in 12 days

a year for someone else and handles work orders.

Beatty’s testimony was that Claimant told him of her injury, but he could not recall

when this occurred.  She informed him that she was going to the doctor for some shoulder

problems.  Claimant continued going to the doctor and to therapy, and informed Beatty of

her appointments.  While he could not recall her telling him how she hurt her shoulder, he

did remember her telling him that it was work-related.

He was aware that Respondent UCA has an exercise/wellness program with

incentives related to health insurance.  But it was not a requirement of Claimant’s job.  She

used off hours, leave or her lunch hour to perform the exercise part of the program, and

work time to attend the program’s classes.



Erbach - Claim No. F903691 14

When questioned by Respondents, Beatty stated that wellness program participants

received a rebate from their health insurance.

Records–Medical

The medical records of Claimant that are contained in Claimant’s Exhibit 1 and

Respondents’ Exhibits 1-2 reflect the following:

On July 12, 2007, Claimant saw Dr. Sharon Meador and reported that a door knob

jammed hard into her thumb.  She stated that it was difficult to type.  She returned on

August 1, 2007 and reported thumb pain from 4/10 to 7/10.  The x-ray showed

osteoarthritis.  Meador prescribed physical therapy.

Claimant presented to Dr. Mike Hilman on July 28, 2008 with severe left arm pain.

The history reads:  “Three weeks ago she was moving some five gallon cans of paint out

of her car into the house and said it hurt some.  Then 2-3 days ago started hurting a lot

worse . . . She has not had any direct trauma and has not fallen.”  He diagnosed her as

having left shoulder tendinitis and a biceps muscle strain, and prescribed pain and anti-

inflammatory medication.

On August 25, 2008, Claimant presented to Dr. Thomas Roberts with left shoulder

pain.  The patient questionnaire, signed by Claimant, reflects that she had an accident,

and that the accident happened neither at work nor at home.  Claimant wrote:  “Started

feeling pain with exercise program but then it got really bad from lifting 5 gal paint bucket.”

As to the description of the accident, she wrote:  “Lifting weights in excersize [sic] program

& then 5 gal bucket of paint[.]” Roberts’ notes from the visit read in pertinent part:

She had pain in July when she was exercising.  She was doing an eight-
week program for diabetics and noticed pain in both shoulders.  She had
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muscular pain and had increasing pain since that time . . . She complains of
throbbing pain.  She feels like a sticking sensation in her shoulder.  She
complains of pain over the anterior aspect of her shoulder and into her
biceps area.  She types all day at work and this seems to make things worse
at night.

X-rays showed a Type II acromion.  Dr. Roberts suspected that she had a rotator cuff tear,

and order an MRI of the left shoulder.  The August 28,2008 MRI showed no rotator cuff

tear, but moderate supraspinatus and infraspinatus tendinopathy, plus mild

subacromial/subdeltoid bursitis.  Dr. Roberts wrote some orders on September 2, 2008,

but they are virtually illegible save for a statement that Claimant should begin a physical

therapy program.

She went back to Roberts on September 4, 2008.  The history portion of the notes

reads in pertinent part:

States that she had a [sic] onset of bilateral shoulder pain in about mid-July
when she began to participate in a research study where she had to lift
weights.  States that a rowing machine increased the pain in both shoulders.
States that a couple of weeks after that she was doing some painting and
had to lift a 5 gallon paint bucket in her L arm, and states that she has had
increased L shoulder pain since then.  R shoulder pain has gone . . . She
works at UCA in the physical plant performing data entry and quite a bit of
repetitious paper tearing.

Dr. Roberts restricted her from all lifting and prescribed, inter alia, home exercises.  On

September 8, 2008, she reported pain of 5/10; on September 12, 2008, it was 3/12.  She

reported decreased pain on September 17, 2008, and pain of 1/10 on September 23,

2008.

In a return visit to Dr. Roberts on September 29, 2008, Claimant reported increased

pain when lifting a bag of ice.  The MRI did not show a rotator cuff tear, but he noted that

Claimant had moderate supraspinatus and infraspinatus tendinopathy with mild bursitis.
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He had previously had her undergo therapy, and she reported that it had helped.  Dr.

Roberts assessed her as having left shoulder impingement syndrome, and injected her

with Lidocaine and Dalanone.  Claimant rated her pain as 3/10 on October 2, 2008, and

no pain on October 10, 2008.  She received another cortisone injection on November 6,

2008.  On November 10, 2008, Claimant reported that the injection helped for two weeks,

and then the shoulder pain returned.  The MRI, according to Roberts, showed only

acromioclavicular arthrosis, bursitis and tendonitis.  Claimant elected to continue with non-

operative treatments.  Dr. Roberts released her from physical therapy on November 13,

2008.

On April 13, 2009, Claimant went back to Dr. Roberts and reported worsening left

shoulder pain.  The note of the visit reflects that Claimant told him the following:  “She

works at UCA and is constantly tearing paper apart, this seems to aggravate her shoulder.”

On April 13, 2009, she still presented with left shoulder pain when she saw Dr. Roberts

again.  Claimant elected to go forward with a subacromial decompression and possible

open rotator cuff repair.  On May 1, 2009, she underwent surgery on her shoulder.  Dr.

Roberts performed an arthroscopy and arthroscopic debridement of undersurface cuff tear

with subacromial decompression.  The post-operative diagnosis was impingement

syndrome of the left shoulder with partial undersurface rotator cuff tear.  Roberts’ report

reflects that he found Claimant to have minimal fraying of the biceps and posterior labrum.

He also found that she had moderate fraying of the undersurface of the rotator cuff and

added, “[t]here was a complete tear.”  When Claimant returned to see Dr. Roberts on May

6, 2009, he noted that she was healing well, but still had mild swelling.  He gave her
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restrictions of no pushing, pulling or lifting, and placed her in a physical therapy program.

The report also reads:  “She feels like this should have been filed under Workman’s [sic]

Comp.  She states she tried and they denied it and she’s upset about this.”  Per the record,

Roberts informed her that if either the carrier or she wrote him a letter about her injury, he

would be happy to respond.  She went back to Roberts on May 27, 2009 and reported that

she was doing much better and having much less pain.  He ordered that she continue

range of motion and strengthening exercises, and stated that she could return to work at

light duty, with restrictions of no lifting, pushing or pulling.  At her July 22, 2009 visit,

Claimant reports that except for problems with reaching behind her back, she was doing

well.  Dr. Roberts directed that she continue with a general stretching and strengthening

program.

Records–Nonmedical

Non-medical exhibits admitted into evidence at the hearing consist of the following:

Claimant’s Exhibit 1.  This exhibit contains a letter to the undersigned received by

the Commission on October 15, 2009; notes apparently describing Claimant’s work duties;

printouts of reports; printouts from internet websites concerning arthritis and carpal tunnel

syndrome; and emails dated April 23, 2009 and September 2, 2009 from Claimant to the

human resources department at UCA concerning her internet medical research, the

repetitive nature of her job, and the findings of the Commission on her prior claim for

carpal tunnel syndrome.

Claimant’s Exhibit 2.  This exhibit is comprised of a DVD containing approximately

one hour, six minutes (1:06) of Claimant engaged in various activities, including tearing
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forms that have come off a printer, stapling them using an automatic stapler, performing

data entry on a desktop computer, removing the perforated guides from the sides of the

torn forms, stacking the forms, sorting/reviewing/writing on the forms, and visiting with co-

workers about various issues.  These appear to be as described in her testimony.  In the

footage, Claimant stands and holds the paper in her outstretched arms, tearing it apart at

perforations by grasping it with the thumb and index finger of each hand, beginning the

tear, and then completing it by grasping it with her full hands and pulling the perforated

seam apart.  In assessing the pace of this activity, I noted that the number of tears per

minute varied with, inter alia, the amount of sheets kept together, the amount of data entry,

and other factors.  The footage, which is undated, reflects that she completed as many as

12 tears in a given minute, and at other times as few as 3.  The tearing activity depicted

is approximately 15 minutes in length.  During the last three minutes of taping, the camera

appears to have malfunctioned; the footage appears to be sped-up.  The very end of the

DVD, approximately 30 seconds in length, appears to be a recording of a television

program, and is obviously unrelated to this claim.

Claimant’s Exhibit 3.  This exhibit contains photocopies of sheets from a tear-off

calendar for the dates of April 16-21, June 23-24, and June 29-30, 2008.  The sheets for

April 17 and 18, June 23, and June 29 reflect that Claimant had appointments with a “Dr.

Taylor” for those dates.  The entries for April 17 and 18 reflect that the appointment was

for “PT,” while the one for June 23 was for a “Post-Exercise [sic] Test.”

ADJUDICATION

A. Compensability
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Gradual onset.  Claimant has first contended that she incurred a compensable

gradual onset injury to her left shoulder.

Arkansas Code Annotated § 11-9-102(4)(A)(ii) & (a) (Repl. 2002), which I find

applies to the analysis of her alleged injury, defines "compensable injury":

(ii) An injury causing internal or external physical harm to the body and
arising out of and in the course of employment if it is not caused by a
specific incident and is identifiable by time and place of occurrence, if the
injury is:

(a) Caused by rapid repetitive motion.

In addition to rapid repetitive motion, a claimant seeking workers' compensation

benefits for a gradual-onset injury must prove that:  (1) the injury arose out of and in the

course of his or her employment; (2) the injury caused internal or external physical harm

to the body that required medical services or resulted in disability or death; and (3) the

injury was the major cause of the disability or need for treatment.  Ark. Code Ann. § 11-9-

102(4)(A)(ii) & (E)(ii) (Repl. 2002).  In Malone v. Texarkana Public Schools, 333 Ark. 343,

969 S.W.2d 644 (1998), the Arkansas Supreme Court held that there is a two-part test for

determining whether an injury is caused by rapid repetitive motion:  (1) the tasks must be

repetitive, and (2) the repetitive motion must be rapid.  If the first element is not met, the

second is not reached.  Id.; Westside High School v. Patterson, 79 Ark. App. 281, 86

S.W.3d 412 (2002).  Moreover, “even repetitive tasks and rapid work, standing alone, do

not satisfy the definition.  The repetitive tasks must be completed rapidly.”  Malone, supra.

Under Ark. Code Ann. § 11-9-705(a)(3) (Supp. 2007), the party having the burden

of proof must meet that burden by a preponderance of the evidence.  This standard means

the evidence having greater weight or convincing force.  Metropolitan Nat’l Bank v. La Sher
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Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet Cove Barium

Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

After review of the evidence presented in this case, I find that Claimant has not

proven by a preponderance of the evidence that her left shoulder injury arose out of and

in the course of her employment at UCA.  Therefore, apart from her ability to meet her

burden on the other elements of this issue, her claim must fail at the outset.

Claimant’s testimony was that the onset of her left shoulder pain was on July 25,

2008.  During this period, she was involved in the preparation and handling of numerous

end-of-month reports for her department at UCA.  In particular, she attributed her shoulder

problem to the work task of tearing down forms.  As discussed supra, she described this

activity at the hearing, and it is depicted on the DVD admitted as Claimant’s Exhibit 2.

But her testimony concerning the timing and cause of her symptoms is clearly at

odds with multiple accounts she supplied to her doctors.  As shown above, she told Dr.

Hilman on Monday, July 28, 2008 that she had moved five gallon cans of paint out of her

car three weeks before and that it had hurt her shoulder.  Claimant added that it started

hurting a lot worse  two or three days before the doctor’s visit.  I find it noteworthy that she
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made no mention to Hilman of her job duties, and even the time line could well place the

onset on the previous Saturday–when she was not at work.

The records in evidence reflect that Claimant on August 25, 2008 told Dr. Roberts

that she started feeling pain in July 2008 when she participated in an exercise program.

The evidence clearly shows that this program, while housed at UCA, had nothing to do

with her job duties.  She participated in the program in order to pay less for health

insurance.  The program was strictly voluntary, and the exercise portion of it, according to

Beatty, took place during Claimant’s off hours, leave time or lunch hour.  It did not take

place within the time and space boundaries of the employment, when the employee was

carrying out the employer’s purpose or advancing the employer’s interest, directly or

indirectly.  Pifer v. Single Source Transp., 347 Ark. 851, 69 S.W.2d 1 (2002).  Hence, she

was not performing “employment services” at the time she was exercising.

At the hearing, Claimant took issue with the accuracy of Roberts’ notes.  But this

rings hollow in light of the fact that on the day of that visit, Claimant filled out a

questionnaire that contained a similar account.  The form, which she admitted she signed,

reflects that she had an accident that occurred neither at work nor at home.  The statement

in her own handwriting reads:  “Started feeling pain with exercise program but then it got

really bad from lifting 5 gal paint bucket.”  Later in the questionnaire, she wrote:  “Lifting

weights in excersize [sic] program & then 5 gal bucket of paint[.]”  Per her hearing

testimony, the paint bucket incident occurred at home and had nothing to do with her job

at UCA.  It is noteworthy that the bucket incident is not even mentioned by Roberts; she

herself attributes the exacerbation of her shoulder symptoms (which began with the
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exercise program) with the lifting of the bucket of paint.  While at the hearing she tried to

characterize the bucket as holding merely one gallon, this is rebutted by her own

handwritten statement here.

As if the foregoing were not enough, the information concerning the exercise

program and the paint bucket is repeated in her September 4, 2008 visit to Dr. Roberts.

While Claimant at the hearing sought to characterize the foregoing records as containing

inaccurate information that was simply incorporated into other records, the contents of the

documents do not bear this out.  In this instance, for example, the note reflects that

Claimant reported that the onset of bilateral shoulder pain began in mid-July when she

began to participate in a research study where she had to lift weights.  She told Roberts

that she used a rowing machine that increased the pain in both shoulders, and that she

has had increased pain since couple of weeks thereafter, when she was doing some

painting and had to lift a five-gallon paint bucket with her left arm.  This is the first mention

of a rowing machine.  In that visit, according to Dr. Roberts’ record, Claimant mentioned

the paper-tearing job; but she did not tie the onset of her symptoms in any way to it.  Not

until a post-surgical visit with Roberts on May 6, 2009–over nine months after the alleged

onset of pain–did Claimant mention to him her feelings that the rotator cuff tear was work-

related.  While the doctor offered to prepare on request a letter that would set out his view

on the matter, one was apparently never solicited from him.  The evidence before me does

not reflect that any of Claimant’s treating personnel ever opined concerning the cause of

the alleged shoulder injury.
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In view of the foregoing, I credit Claimant’s medical records over her hearing

testimony concerning the onset and cause of her symptoms.  Claimant’s belief, no matter

how sincere, that her injury is compensable is not a substitute for credible evidence.

Graham v. Jenkins Engineering, 2004 AWCC 46, Claim No. F112391 (Full Commission

Opinion filed March 12, 2004).  I cannot find a compensable gradual onset left shoulder

injury without resorting to speculation and conjecture.  But speculation and conjecture

cannot serve as a substitute for proof.  Dena Construction Co. v. Herndon, 264 Ark. 791,

796, 575 S.W.2d 155 (1979).  She has not shown that her alleged injury arose out of and

in the course of her employment.  Again, because she has clearly failed to meet this critical

element, there is no need to analyze whether she has met the other components of a

compensable gradual-onset injury.

Specific incident.  Claimant has contended in the alternative that she suffered a

compensable left shoulder injury as the result of a specific incident on July 12, 2007.  Per

her testimony, this alleged incident involved her arm being jerked when someone opened

a door suddenly at work.  Claimant stated at the hearing, however, that this only resulted

in a bruising of her left thumb and hurting of her hand.  When Claimant saw Dr. Meador

on the date of the incident, she only reported a thumb injury, and x-rays showed only

osteoarthritis.  Claimant admitted that she does not know if this door-opening resulted in

her shoulder being injured, and that she was offering it as a theory to rebut the one (again,

the one she herself advanced at one time) that it was the lifting of the paint bucket that hurt

her shoulder.  Only through speculation and conjecture could I find a compensable injury,
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specific-incident in origin, under these facts.  Thus, Claimant has not met her burden of

proof here, either.

B. Reasonable and Necessary Medical Treatment

In addition, Claimant has asserted that she is entitled to reasonable and necessary

medical treatment.  Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that

an employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).  Because Claimant has not proven that her

alleged shoulder injury is compensable, she cannot show her entitlement to treatment of

it at Respondents’ expense.

C. Temporary Total Disability Benefits

Claimant has also argued that she is entitled to temporary total disability benefits

for the period of May 1-28, 2009.  Claimant’s alleged left shoulder injury is scheduled.  See

Ark. Code Ann. § 11-9-521 (Repl. 2002).  An employee who suffers a compensable
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unscheduled injury is entitled to temporary total disability compensation for that period

within the healing period in which he has suffered a total incapacity to earn wages.  Ark.

State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The

healing period ends when the underlying condition causing the disability has become

stable and nothing further in the way of treatment will improve that condition.  Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  Also, a claimant must

demonstrate that the disability lasted more than seven days.  Ark. Code Ann. § 11-9-

501(a)(1) (Repl. 2002).

Since Claimant has not proven that she sustained a compensable injury to her

shoulder, this issue must fail at the outset.  She has not shown entitlement to these

benefits.

CONCLUSION

Based on the findings of fact and conclusions of law set forth above, this claim must

be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


