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Claimant represented by the HONORABLE STEVEN MCNEELY, Attorney at Law, Little
Rock, Arkansas.

Respondent represented by the HONORABLE J. CHRIS BRADLEY, Attorney at Law, North
Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On August 2, 2010, a pre-hearing conference was conducted

in this claim, from which a Pre-hearing Order of the same date was file.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.  The parties have also placed in issue

the reasonableness and necessity of right knee surgery as recommended by Dr. Hefley.

The testimony of Cleveland Ellis - the claimant, Emma Saxton, and Anita Paul, coupled

with medical reports and documentary evidence comprise the record in this claim.

DISCUSSION
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Cleveland Robert Ellis, the claimant, with a date of birth of August 27, 1959, has a B.A.

Degrees in music education and elementary education in 1984.  Thereafter the claimant pursued

his Masters’ in education from Ouachita Baptist University and the University of Arkansas at

Little Rock, having obtained12 hours toward same.  Claimant commenced his employment with

respondent in1986, as a substitute teacher.  

The claimant’s testimony reflects that in 2008 he worked at Horace Mann Magnet Middle

School until the accident of March 20,2008.  Regarding the duration of his employment in the

spring semester of 2008, the claimant testified:

I started as a substitute teacher.  Due to the condition of my
back I received disability and working with the Social Security 
Administration to start a work program just trying to get back into
the workforce.  And that’s when the accident occurred.  On March 
30 I went out on a work release program with Social Security to try
to start back to work again up until the accident. (T. 15).

Claimant asserts that his rate of pay in the employment of respondent on the date of his

March 20,2008, injury was $53.00, per day, five days per week.  Claimant further testified that if

work was available he was expected to work.  Claimant maintains that if he was contacted to

work by respondent and he declined to do so, he is employment would not be terminated. 

Claimant maintains that he was available “pretty steadily”.  Claimant added:

Well, I’ve never turned down work. If I was ill, I wouldn’t
go.  That’s the only reason I didn’t go to work if I was ill, but other
times I was there. (T. 16).

Claimant continued regarding the frequency that he worked five days a week:

Pretty much every day.  I worked every day except for the
holidays, Thanksgiving, spring break, Christmas, and staff develop-
ment days I didn’t work., because there was no work available. (T. 16).
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The claimant elaborated on his prior back injury and receipt of Social Security disability 

benefits:

I believe in 1984, I was teaching second grade at the 
elementary school.  And I had a fall in the cafeteria due to water
on the floor, and became disabled with my back probably in ‘02, 
somewhere in that area, and I was working off and on at the time
until I couldn’t do it anymore. (T. 16-17).  

claimant maintains that from the standpoint of his back, prior to the March 20,2008, accidental

fall he was able to perform his duties as a substitute teacher.  Claimant noted that he walked back

and forward to school every day prior to the accident, which is the subject of the present claim. 

Claimant asserts that prior to March 20,2008, he did not have any problem with either his

shoulders or knees, only with his back.  

In describing the mechanics of the March 20, 2008, accidental fall, the testimony of the

claimant reflects:

March 20th I was teaching at a Spanish class at Horace 
Mann Middle School.  I had demonstrated the lesson to the kids 
getting them prepared to do the assignment for that day from the 
instructions from the classroom teacher.  And I discovered that 
five students did not have pencils in the classroom to do the assign-
ment.  So after I discovered that those students - - 

On recalling the incident, March the 20th of ‘08, at Horace 
Mann Magnet Middle School I discovered that the students did not
have pencils, about five students.  After getting the students started,
I stepped outside in the hallway, and I happen to see Ms. Paul, Anita
Paul, going down the hallway.  And I stopped her and asked Ms. 
Paul if she had any pencils I may borrow for the students.  And she
said, “Sure, I will back shortly.”  At that particular time, I had went
to the board, because I had got my students on a task, and I went to 
the board to write the objectives and the lesson plans on the board, 
and was grossly off into writing the lesson plan on the board so that
the students would understand the instructions for the day.  Then Ms.
Paul entered the classroom.  The students didn’t hear her because 
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they were on task, and I didn’t hear her because I was writing the 
objectives on the board.  And that’s when she walked up behind 
me and tapped me on my shoulder, right shoulder, and that’s what
startled me to turn.  And I fell going forward into a desk going 
down on my knees.  The injury at that particular time that’s what
happened the day of the incident. (T. 17-18).

Claimant testified that he actually hit the floor surface.  Prior to the afore, claimant testified

regarding his body parts that struck the desk:

Well, it was my right shoulder, because when I turned around
I was startled and went forward and then I went down, because the 
desk was around the area where the chalkboard was.  And when I 
turned very quickly and went forward, this side of the desk, the shoulder
hit the desk that was in front of me.  And going down on my knees, I 
kind of had this arm out, and hit the concrete floor with my knees. (T. 19).

Claimant’s description of the accident reflects that his right shoulder struck the desk.  Regarding

the impact to his knees, claimant testified:

And when I went down forward this way that’s what caused
it.  My full weight was bearing on my right knee the way the incident
occurred.  (T. 19).

Claimant’s testimony reflects, regarding his height and weight:

My height is 6'2", and I weigh at this point 330 pounds. 
Before the incident started out, I was weighing something like 302.  
I’ve gained weight due to the steroids and the injections I’ve had 
because they made me eat with the medications.  So I have gained 
more weight. (T. 19).

The claimant testified regarding the immediate impact of the March 20, 2008, incident

relative to his injuries:

Immediately my right knee, right shoulder, and the hip
and back area.  That’s where I had started having the most extreme
pain in that area following the incident.  And shortly after, probably 
a month or so, this left knee started to give me severe problems. (T. 20).
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The claimant received medical treatment at UAMS and St. Vincent Medical Center relative to the

injuries growing out of the accident.  The claimant also underwent physical therapy.  Claimant

received a change of physician to Dr. Harold Betton, who later referred him to Dr. Bernard

Crowell.  On August 8, 2008, Dr. Crowell performed surgery in the claimant’s right knee. 

Regarding the condition of the right knee between April 2008 and the August 2008, surgery

claimant testified:

Before the surgery, I was in constant pain, could not walk
on the right knee without pain.  And after ‘09, I believe is when I
 had the right knee surgery, is that correct?  After the surgery I got
a little comfort, but it started seeming to me, two month on down 
the road where my right knee started giving me some more problems
with the pain. (T. 20-21).

The claimant testified that his right knee had been giving him some more problems since

the August 2008, surgery by Dr. Crowell.  Claimant denies being involved in any other accident

or work-related incidents since the March 20, 2008, accident.  The claimant asserts that there has

not been a time that he has been completely pain free for an extended period of time relative to his

right knee since the injury.  The testimony of the claimant reflects regarding the afore:

No, since surgery, I have not had comfort with the right knee
since Dr. Crowell did the surgery.

I get a little comfort from the medication I take.  (T. 21).

The claimant testified regarding the kind of problems he has had involving his back since 

the March 20, 2008, accidental fall:

I was having problem before the fall with my back in the lower
lumbar area.  I was having problems with that.  But after the incident is
when I started having pain with my mid section back also with the lower
lumbar area of my back after the injury. (T. 21-22).
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Claimant maintains that the above problems, relative to his back, are continuing.   Claimant has

not had surgery on his low back since the March 2008, incident, but is obtaining relief in his

continuing to treatment with Dr. Ackerman, a pain management specialist.  

The claimant’s testimony reflects the nature of the problems he is experiencing with his

left shoulder, which he attributes to the March 20,2008, accidental fall:

Pain late at night, excruciating pain late at night to where I 
have to wake up and sit up.  If I raise my arm a lot on this side for
a period of an hour to two hours in the same position as well is when
I have the pain, the continuing pain with this left shoulder.  (T. 22).

Dr. Crowell did not perform any surgery on the claimant‘s left shoulder.  

As far as his right shoulder and left knee are concerned, the claimant testified that he last

saw Dr. Crowell in 2009, when he was referred by same to Dr. Hefley and to Dr. Ackerman.  The

claimant’s testimony reflects that he was sent to Dr. Seale by respondent.  Claimant testified that

he was seen initially by Dr. Kevin Collins.  Dr. Ackerman has treated the claimant primarily for

the back complaint.

The claimant underwent surgery relative to his left knee under the care of Dr. Hefley in

June 2009.  Regarding the status of his left knee following he March 20, 2008, accidental fall until

the June 2009, surgery, the claimant testified:

It was in pain.  Before the surgery, this left knee, I was having
problems with that every day before the surgery. (T. 24).

The claimant maintains that in certain cases, the left knee was as symptomatic and bothersome as

the right knee following the March 20,2008, accident.  Claimant described the benefits received as

a result of the June 2009, left knee surgery by Dr.  Hefley:

The left knee surgery, I got plenty of relief.  I may have a little
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problem with the left knee at the end of the surgery by Dr. Hefley.
If the weather changes I sometimes may get pain, but I am able to 
get relief from pain from the left knee after the surgery with Dr. 
Hefley. (T. 24).

The claimant maintains that he was pain free in the left knee following the surgery by Dr. Hefley,

however the same was not the case with the right knee surgery by Dr. Crowell.  Claimant added

that the right knee continues to bother him.  

The testimony of the clamant reflects that Dr. Hefley treated his right shoulder and

performed surgery in January 2010.  In describing the condition of his right shoulder following the

March 20,2008, accident until the January 2010, surgery, the claimant testified:

It was in pain.  I couldn’t raise my arm, couldn’t do anything 
with it really without extreme pain. (T. 25).

Following the January 2010, right shoulder surgery by Dr. Hefley, the claimant testified:

I’ve gotten almost 85 percent of relief from the right shoulder
from the surgery.  I don’t have those symptoms anymore with the 
right shoulder.  Every now and then with the right shoulder, if it rains,
I guess arthritis or something.  I’ve had pretty much relief. (T. 25).

Claimant again repeated the symptoms in the non-surgical left shoulder:

My left shoulder is still having the same problems of pain, 
and I can’t raise my arm a certain level without pain and snapping 
and locking on me. (T. 25).

The claimant has not been back to work for respondent since the March 20, 2008,

accident, nor has he worked any place else, explaining:

I’m not able to do it.  I can’t walk long distances without my 
right knee locking in pain and weakness in my knee.

My shoulder, it’s the same pain in the left shoulder that caused
me to have tremendous pain to the shoulder. (T. 26).
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Claimant asserts that before Dr. Hefley performed the MRI of his left shoulder in 2010, none had

been done on the left shoulder since the March 20, 2008, accident.  The testimony of the claimant

further reflects prior to Dr. Hefley, MRIs had not been performed on either his right shoulder or

left knee.

The testimony of the claimant reflects that prior to the March 20, 2008, work-related

accident he had no problems with walking, prolonged standing, or prolonged sitting.  Further,

claimant testified that he was not restricted or limited in lifting his arms overhead or working

overhead before the March 20,2008, accident. 

Regarding his preference of physicians to perform a second surgery on his right knee

complaint growing out of the March 20, 2008, accident, the claimant testified:

Well, personally I feel confident with Dr. Hefley, and I don’t
have a preference to another doctor doing it.  But I prefer Dr. Hefley 
if I can get him to do it, because I feel safe and secure with him doing
the surgery. (T. 27).

Claimant based the afore on the results of the outcome of the right shoulder surgery and left knee

surgery.

During cross examination, claimant acknowledged that at the time of his September 30,

2009, deposition he resided at 3024 South Center Street, in Little Rock.  Claimant has resided at

his current residence 2701 Scott Street, Little Rock for eight (8) months. 

Claimant acknowledged undergoing low back surgery as a result of an injury he sustained

in the early 1990's.   Regarding the April 25, 1996, low back injury, claimant testified that he was

working for respondent at the time and that he treated with Dr. Jon Dodson and Dr. Ron

Williams.  Further, the claimant acknowledged settling his claim with respondent by Joint Petition. 



9

Claimant stopped teaching on a full time basis for respondent.  During his full time teaching for

respondent the claimant was under a contract.  Claimant confirmed that until the time of his

separation from the school district following the Joint Petition settlement he had been employed

under a full time contract.  

The testimony in the record reflects that following the claimant’s separation for the school

district after the Joint Petition settlement, in order to work as a teacher the claimant has to work

as a substitute teacher.  Claimant acknowledged that as a substitute teacher he had to make an

application to be a substitute teacher.  In 2002 claimant submitted his application.  The claimant

submitted subsequent application to respondent to work as a substitute teacher on August 14,

2003; August 2005; and August 2007.  Claimant concedes that once he left the school district as a

full time teacher, he had to submit an application to be a substitute teacher every couple of years.

As a substitute teacher claimant worked as needed with a rate of pay of $53.00, per day. 

The testimony of the claimant reflects that on a long term assignment his rate of pay was $85.00,

per day.  During the March 2008, period, the claimant was not on a long term assignment.  The

claimant had worked earlier in the 2008, school year for respondent - - specifically the fall

semester which began in 2007.  Claimant acknowledged that at a rate of $53.00, per day for a five

(5) day week, yield gross earnings of $265.000 weekly or $530.00 every two weeks.  The

claimant’s earnings are detailed on a Little Rock School District Financial Services document.

(RX #2).

The claimant offered that the failure of the payment records to comport to five (5) day

week ranged from days the school district was not open for substitute teachers, to possible

holidays and staff development days.  The testimony of the claimant reflects regarding his
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frequency of working as a substitute teacher:

No, I taught every day; every day that the school is opened, 
I was in a classroom except for those days they were closed.

You have to go and get the calendar for the Little Rock School
District and see when we were out, because I did not work those days
or get paid for the day that teachers would have to go in staff 
development or something like that.  So that’s the only reason I didn’t
work. (T. 36).

During his September 30, 2009, deposition the claimant was questioned regarding how he

came to be under the care of Dr. Hefley for his right knee injury, and responded that he was

referred by Dr. Crowell.  The claimant’s deposition testimony reflects that he was referred by Dr.

Crowell to Dr. Hefley for his left knee alone.  The claimant offered during the September 30,

2009, deposition that when he was seen by Dr. Hefley he was continuing to have problem with his

right knee as well and Dr. Hefley started looking into it.   Claimant maintains that Dr. Crowell

referred him to Dr. Hefley for both knees.  In explaining the conflict in his prior September 30,

2009, deposition, claimant testified:

Well, I see, but I was probably a little confused at that time,
but Dr. Crowell referred me with my left knee to Dr. Hefley, because 
he had done the first knee.  And I wasn’t having too much problem 
after he did the surgery for a month afterwards, and I started having
trouble afterwards.  And I was telling Dr. Hefley that I was still 
having problems with my right knee. (T. 39).

In describing the March 20, 2008, accidental fall, the claimant testified that he was facing

the chalkboard, and around him were student desks.  Claimant explained that the teacher’s was in

the back of the room where a table was located.  Claimant testified:

I was back on the side.  The desk was facing in from of me.
The chalkboard and the desk - - (T. 40).
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The claimant’s testimony reflects that he fell on a student’s desk.  In describing the layout of the

room where he was teaching at the time of the March 20, 2008, accident, the claimant testified:

The door is, if this is the hallway, the classroom door was 
here (indicating).  Ms. Paul entered here.  The chalkboard was to 
the left of me.  I think she came up to the left.  I think that’s correct.

She entered the classroom.  She came to the left up to me, and
the chalkboard was up here. (T. 41).

Claimant denied that Ms. Paul had to walk down one side and then another:

No, she walked in front of the cabinets.  You can walk down
one side.  She walked in front of the cabinets.  She entered the class-
room door here, made a left, and walked over to the chalkboard back
here (indicating). (T. 41).

Claimant testified that Ms. Paul had to walk some distance from when she entered the door to the 

classroom to reach his location.  Claimant continued:

That’s not the entrance door.  The cabinets are here, and she 
walked up to me, and the chalkboard was there, yeah, that’s correct. 
(T. 42).

Claimant noted that his classroom door was opened the day of the accident.  Claimant offered, 

regarding the movements of Ms. Paul when she returned with the requested pencils:

It probably was closed a little after she walked in.  I can’t 
recall that, if it was open or closed.  

I believe it was opened waiting for her to come back, I 
believe. (T. 42).

As to whether the middle school students that the claimant was teaching observed Ms. Paul enter 

the room, claimant responded:

They were on task.  That’s the way I control a classroom, 
they were on task. (T.43).
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The claimant testified that he did not hear Ms. Paul enter the room because she walks lightly,

explaining:

She was walking.  Ms. Paul walks lightly into the classroom.
She doesn’t walk loud, so I didn’t hear her.  We were so engrossed
into their education process. (T. 43).

The testimony of he clamant reflects that Ms. Paul tapped him on his right shoulder to get his

attention, which startled him, causing him to wheel around.  Claimant further testified that as he

wheeled around to his right he fell forward hitting a student’s desk with his right shoulder. 

Claimant continued, with respect to his knees:

It went down, yes, as I recall, more on the right knee. 

Yes, on this side.  (T. 44).

Regarding any injury to his left shoulder in the March 20,2008, accidental fall, claimant testified:

Well, I jarred down trying to catch myself with this hand. 

Well, physical therapy had a part to do with this left shoulder
as well. they had me doing some press ups. (T. 44).

The claimant maintains that while his left shoulder symptoms became more severe during the

physical therapy, he was being treated for both shoulders.  

The claimant acknowledged that he was being treated by Dr. William Joseph, however

denies that he requested a change of physician because he was instructed by Dr. Joseph not to go

to the hospital in a cab but take an ambulance.  The testimony of the claimant reflects, regarding

the afore:

Yes, he did state that I didn’t need no ambulance after being
medicated with medicine from I think it was steroids or something.
After I left the emergency room in an ambulance, I was out of it.  I
couldn’t go in a cab.  I had to have the ambulance.  Yes, he differed
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with that. (T. 45).

While the claimant acknowledged the admonishment by Dr. Joseph, he does not recall the same as

the basis for his change of physician request.

The testimony of the claimant reflects, regarding his injury in the March 20, 2008,

accidental fall:

I was hurting immediately.  I believe Ms. Paul was standing
in the classroom laughing with the students. (T. 45).

Claimant asserts that the students were laughing at him:

Just till I got them back under control after I came through. (T. 46).

Thereafter, claimant testified that the students were concerned about him, explaining:

After I told them it was not right for them to laugh, yes, they 
were concerned. (T. 46).

The testimony of the claimant reflects that he told the students as well as Ms. Paul that he was 

hurting as a result of the fall:

I don’t - - I said I had hurt myself, and I went to the assistant 
principal’s office.

I don’t recall reporting anything to Ms. Paul. (T. 46).

The claimant’s testimony reflects that he did not complain to Ms. Paul about any specific injuries 

growing out of the accidental March 20, 2008, fall. 

No, I didn’t complain.  Ms. Paul was not the one I was 
complaining to. (T. 46).

Claimant asserts that Ms. Paul did not try to help him up or anything.  

In explaining the impact of the March 20, 2008, accidental fall on his inability to walk 

long distances as well as his ability to teach, the claimant testified:
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That I have pain with walking, and I fall.  I’ve had recent 
incidents where I’ve scratched up my leg.  The last time I went to
Dr. Cathey and fell.  My knees are weak.  They lock on me and
cause pain.  I can’t do it. (T. 47).

The testimony of the claimant reflects that Dr. Hefley prescribed a cane to help keep him from

falling.  Claimant noted that he occasionally uses the walker from his surgery.  Claimant concedes

that while he could use a walker to go up and down the halls of the building, it would be difficult. 

The claimant acknowledged that there was an elevator at Horace Mann Magnet Middle School.

During re-direct examination, the claimant acknowledged that while there was not a

written contract in place during the March 2008, period, he completed an application to be a

substitute teacher and also filled out a background investigation.  Claimant’s testimony reflects his

understanding of the verbal agreement between himself and respondent regarding his work status:

That I would work on a part time basis with them as a 
teacher as much as I could at the time that I was working. 

You have to go down to the student, substitute office to 
sign up, and that was Ms. Sue Rogers that I did that process 
with. (T. 51).

Regarding the frequency of his working for respondent, claimant testified:

Yes, I would.  I only worked when I did - - the school had
staff development, and I didn’t work, and on holidays that I did 
not work, because the schools were closed.  Every other day up 
until the incident I was working. (T. 51).

The testimony of the claimant reflects that at the time of his referral to Dr. Hefley by Dr.

Crowell, he complained of pain in both knees.  Claimant further testified that prior to the March

20, 2008, accidental fall, he had never has an MRI of either shoulder or knee reflecting the

presence of a tear.
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During re-cross examination, claimant concedes that there were time when he was ill that

he informed respondent that he would not be able to work.  Further, the claimant acknowledged

that there were occasions that he was late arriving for work, however denied that he had a history

of being late.  Regarding his attendance for work at Dunbar Magnet School, claimant testified:

No.  Sometimes - - no, I don’t have a history of being late.
Sometimes due to sickness I may be late through the prep period, 
the first period if I was late or something like that.  I have prep the 
first period.  Let’s say, up until the time that I was still there, I had 
to come in at a certain time, just come and catch the class. (T. 54).

Claimant asserts that he received his instructions from the principal.  Regarding his designated 

time to be at the school, claimant offered:

It varies at different schools, Attorney.  It varies at different 
schools.  Some schools you can be there on time, and some school
secretaries say you can come at prep time.  And that school in the 
year that I was Dunbar - - (T. 55).

The testimony reflects that if a substitute teacher continually turned down opportunities when

contacted to teach, eventually respondent would cease calling.  

Emma Andrea Saxton, who has been employed by respondent for approximately 25 years,

is employed as an insurance coordinator for the Little Rock School District in the security

department.  The testimony of Ms. Saxton reflects regarding her job duties:

I process workers’ compensation claims for the Little Rock
School District.  

We will determine the wages when a wage statement is 
requested. I will email that request to the financial services.  And 
the person that handles it now, her name is Kiki (phonetic) 
Williams.  She’ll complete the form.  She will email it back to me,
and then I forward it to the Municipal League. (T. 57-58).

Ms. Saxton identified Mary Lou Cathy as the person who worked in payroll at the time the wage 
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statement was completed regarding the claimant.  The testimony of Ms. Saxton reflects, regarding

the wage statement prepared on behalf of the claimant, that there were actually forty (40) weeks

that the claimant worked covering the fifty-two (52) weeks preceding the March 20, 2008,

accident or 20 two-week pay periods.  (T. 58–59).

Ms. Saxton testified regarding the various arrangements respondent has in place relative to

substitute teachers:

Okay.  One is paid $53 a day.  That’s when you have a 
substitute teacher working day to day.  If you have a long term sub
working for the same teacher 20 days or more, they will receive 
$90 per day or 85.  

It’s 85. (T. 60).

Ms. Saxton offered that she does not believe that there is such a thing as a teacher that would

substitute at one school.  Ms. Saxton further confirmed that there are no contracts in place for

substitute teachers.  Ms. Saxton testified that if need, a substitute teacher could work five days a

week at a school week after week after week. (T. 61).  

Regarding the number of teacher preparation days when school was out during the 2007-

2008 school year, Ms. Saxton offered:

Well, I know that at the end of each nine weeks, students
are out just one day.

One day.  And then, you know, there are times when there 
are staff development days like the first Thursday and Friday of 
every November of each year.  They have a day and the schools 
are not in session.

Right.  And then, of course, the students are out for Thanks-
giving three days; at Christmas they have two full weeks.  So during
the course of the school year, students are out, you know, various 
days. (T. 62).
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During cross-examination, Ms. Saxton acknowledged that in 2008, she was not involved

with “casting substitute teachers and giving them jobs”. (T. 63).   Additionally, the testimony of

Ms. Saxton reflects that she was not and is not involved with reaching an agreement with

substitute teachers on how much they work.  Ms. Saxton concedes that in addition to teacher

days, Christmas and Thanksgiving there are other holidays during the school year that the Little

Rock School District observed, to include Presidents Day, Memorial Day, and Labor Day. 

Further, Ms. Saxton acknowledged that there some days that work is not available for a substitute

teacher.

Ms. Anita Paul is employed as a full time contract teacher for the Little Rock School

District.  Ms. Paul has been a teacher for thirty plus years - - 30 plus years with respondent and

seven years in Alabama.  In March 2008, Ms. Paul worked as an instructional coach.  In

explaining her duties as an instructional coach, Ms. Paul testified:

I go into classrooms and work with teachers and students on
the curriculum they’re required to teach. (T. 67).

Ms. Paul testified that in terms of her interaction with substitute teachers, if they need anything,
she supply it. 

In describing her contact with the claimant on March 20, 2008, the testimony of Ms. Paul 

reflects:

I was walking down the hall, and he stepped out of his class-
room.  And he said he needed three pencils, or five pencils, some 
pencils.  And I told him I would be glad to get them for him.  And I
went and rounded up the pencils, and the door was open.  The students
were watching a video on the television that was mounted on the ceiling.
He had his lights out in the room.  And then he was, just like he said, 
he was up at the front of the room at the board.  And I walked in quietly
because the students were paying attention to the video, and I touched 
his shoulder.  And when I did, he stepped back, because it apparently 
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startled him.  (T. 67).

In demonstrating the afore, Ms. Paul placed her hands on her chest, explaining:

That’s what he did.  He grabbed his chest like this (indicating),
and stepped backwards.  And there was a stool behind him, a tall stool
that the teacher would sit on.  He stumbled on the stool, or backed into
the stool and fell. 

It is my recollection that he fell on his bottom, and he was on his
bottom trying to get up.  I did not try to help him up, because I did not
know if his arms were hurt.  I wanted to make sure that, you know, he
hadn’t broken anything when he fell. (T. 68).

Ms. Paul testified that she did not see the claimant fall into a desk with his right arm:

No, I didn’t.  I think that it was the stool that was falling, 
my best recollection. (T. 68).

Ms. Paul describe the mechanics of the claimant’s March 20,2008, accident as stumbling

backward into the stool.  Ms. Paul testified that she had no recollection of seeing the claimant

stretch out his left arm and hit a desk .  Further, Ms. Paul testified that she did not recall seeing

either of the claimant’s knees collide with the floor, but the claimant stumbling backward into a

stool and falling on his bottom. (T. 68).  

Regarding any pain or discomfort that the claimant registered following the accident, the

testimony of Ms. Paul reflects:

At first, no, he did not.  He got up.  I left the room and got
some water for him because he had already told me he needed water,
so I got some for him.  And a little bit later he said he wanted some 
Advil.  So the nurse was not there, but I went to one of the assistant 
principals.  And they supplied the water and the Advil, and I took that
to him. (T. 69).

Ms. Paul testified that the claimant did not have any specific complaints about any body parts at 

that time.  Regarding any subsequent complaints by the claimant later on in the day, the 
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testimony of Ms. Paul reflects:

He said that he - - I don’t recall body parts, but he did say that
he was in pain, that he needed to go home.  And I contacted Ms. Matsie
(phonetic), the secretary.  And she called someone to come and teach
the rest of his classes. (T. 69).

During cross-examination, Ms. Paul testified regarding the length of time she has known

the claimant:

I just saw him at school off and on.  When he was subbing,
he was a very good sub.  The staff liked him because he maintained 
discipline with the students.  How long did I know him?  Three or 
four months. (T. 70).

The testimony of Ms. Paul reflects that she was not aware of any problems the claimant had

showing up late for work.  Further, Ms. Paul testified that she had never noticed the claimant

having any problems with his shoulders or knees before the March 20, 2008, accident.  Ms. Paul

acknowledged that the claimant did actually fall during the March 20, 2008, accident.  Regarding

the surface of the classroom floor, Ms. Paul testified:

It was like this floor maybe, but it is a concrete slab, but I 
believe there is carpet on the slab, but it’s not thick carpet. (T. 71).

Regarding the specifics of the claimant’s March 20,2008, accidental fall, Ms. Paul

testified:

He backed into the stool, and I don’t know if the stool fell
or not. (T. 71).

Further Ms. Paul testified that to her knowledge the claimant did not fall on either knee at all. 

Ms. Paul concedes that she does not remember the exact mechanics of the claimant’s March

20,2008, fall.  

During re-direct examination Ms. Paul was questioned about whether she laughed at the
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claimant’s fall:

No, sir, I did not.  The students were laughing, yes, but no, 
sir.  I would not laugh even if a student fell.

That is not a laughing matter. (T. 71).

Ms. Paul confirmed that the claimant told the students that it wasn’t appropriate to laugh, as he

got control of his class.  Ms. Paul testified regarding her observation of the entrance the claimant

used to come into the school building: 

Sometimes he used the seventh grade entrance, and sometimes
he used what we call the McAlmont entrance. (T. 72).

The testimony reflects that use of the seventh grade entrance required taking the stairs and that

there is an elevator located at the McAlmont entrance.   

The claimant was seen at The St. Vincent Family Clinic on March 20, 2008.  The

Worker’s Compensation Treatment Form, which was completed by respondent, authorized

necessary treatment for the claimant.  A section of the afore form provides for a description of the

accident in the claimant’s own words:

I was sanding @ the board writing my lesson plans, and a teacher 
came up and touch me on my shoulder and I lost my balance and
fell backwards. (RX #1, p. 5)

The report reflects diagnoses of right hip, LS and right knee injury.  (RX #1, p. 5).

The claimant was seen by Dr. S. Ebel during the March 20, 2008, visit to the St. Vincent

Family Clinic.  The March 20, 2008, report of St. Vincent Family Clinic, relative to the claimant

reflects, in pertinent part:

Subjective: The patient was standing at the chalk board writing
when someone came up behind him and startled him.
He fell backwards and landed on the floor.  He is 
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complaining of pain to his right hip, right back, and 
right knee.  He had a history of back surgery in 1992.
Allergies none.  Meds Hydrocodone, Benicar, 
Singulair.

Objective: GENERAL: Alert male in rather severe discomfort.
He is complaining bitterly of pain.  He is unable to 
hardly walk due to his injury.

Lab: we were unable to do a complete set of x-rays
due to his weight and within the limits of our x-ray
machine, and for this reason he is sent by ambulance
to the hospital for further care.

Assessment:    1.  Right hip, lumbosacral, and right knee injury. (RX #1, p. 10).

The record reflects the presence of a March 20, 2008, MEMS transport report relative the

claimant.  The report reflects the time of the incident, fall 0-3 ft, at 12:10:52, with the chief

complaint described as “trauma-Other” and secondary complaint as right knee pain and right-

sided back pain.  The claimant was transported from his doctor’s office to UAMS. (RX #1, p. 1-

4).

The UAMS Emergency Department Nursing Record of the claimant’s March 20,2008,

visit, reflects that the claimant was seen at 1310.  The narrative of the afore report reflects, 

“Pt c/o Rt hip & Rt leg pain __ falling injury classroom today. Pt was caught off guard by another

teacher.” (RX #1, p. 6).  The claimant underwent x-rays of his lumbar spine, pelvis and right knee

during the UAMS visit.  The findings disclosed degenerative changes in the claimant’s lumbar

spine.  The x-rays findings of the claimant’s right knee reflect:

No fracture dislocation is seen in the right knee.
Degenerative changes are seen especially in the medial compartment
with joint space narrowing.  Marginal osteophytes are present. 
Small joint effusion is seen.
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IMPRESSION:
1. No fractures seen in the right knee.
2. Degenerative changes seen with a small joint effusion. (RX #1, p8).

The medical in the record reflects that the claimant was again seen at St. Vincent Family

Clinic on April 1, 2008, pursuant to a Worker’s Compensation Treatment Form, in connection

with the March 20, 2008, accident.   In describing the afore accident, the document in the

claimant’s own words reflects:

In the classroom - I was standing @ the chalk board writing the 
learners will/objective for assignment.  A teacher entered the 
classroom while I was writing @ the board and walked behind
me and tapped me on the right shoulder causing me to lose balance
of myself ____ a desk ___ concrete floor. (RX #1, p. 11).

The April 1, 2008, report reflects diagnoses of cervical strain, upper thoracic strain, lumbar strain,

sacral concussion, soft tissue injury right knee. (RX #1, p. 11).

On April 3, 2008, the claimant was seen at St. Vincent Family Clinic for an initial physical

therapy evaluation in connection with the March 20, 2008, accidental fall, having been referred by

Dr. William Joseph.  The afore report reflects, in pertinent part:

Subjective: He fell when startled by another teacher while falling 
on his R side including his L/S, tailbone, R knee with swelling, R
shoulder, C/S with some T&N of B shoulder L >R.  Primary complaint
is L/S >R knee, > L knee due to shifting weight onto it.  Reports 
uncontrolled urination while sleeping at night one time while on 
skelaxin.  L/S pain radiates in R LE and less frequently in to R heel.
L/S pain worse with bending, prolonged sitting, has to think about 
getting up.

*         *          *

ASSESSMENT: Signs and symptoms consistent of lumbosacral,
cervical, thorasic sprain/strain, sacral contusion, soft tissue injury
to R knee, and R knee sprain. (RX #1, p. 12).
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The claimant was again seen for physical therapy by Samuel Allen, P.T. DPT, on April 10, 2008;

April 14, 2008, and April 16, 2008.  (RX #1, p. 13-15).  

On April 17, 2008, the claimant was seen at UAMS at 23:37 (11:37 p.m.) with a chief

complaint of upper extremity pain.  Specifically, the triage note reflects regarding the claimant

that the left shoulder was “out of socket” and he was unable to tolerate the pain.  The discharge

report reflects a clinical impression of the claimant’s complaint as left shoulder pain.  Further the

claimant was directed to follow up with his primary care physician for possible patient MRI.  (RX

#1, p. 16-18).  

The claimant was seen at St. Vincent Family Clinic by Dr. William Joseph on April 18,

2008.  The Patient Progress Sheet of the afore visit reflects, in pertinent part:

Subjective: Mr. Ellis is in for followup.  A case worker from his
Workman’s Comp carrier is with him today as well.
He says that on his physical therapy visit of 4/16/08,
he began having severe left shoulder pain.  Several 
hours later he took a cab to UAMS for treatment and
subsequent took an ambulance home, since he said he
wasn’t able to easily get back in a cab.  The next night,
4/17/08, he again took a cab to UAMS ER with 
complaints of shoulder pain and agin took an ambulance
for the ride home.  He presents today on 4/18/08, for
evaluation.  He is complaining of neck, left shoulder,
low-back and right knee pain.  He says that his pain in 
the left shoulder is a 10 on a 1 to 10 scale.  He is calmly 
sitting on the table carrying on an intelligent conversation
with me while complaining of left shoulder pain that is
of the greatest possible magnitude.

Objective: MSSK: Cervical range of motion is restricted in all 
directions.  He actually moves only 15 to 20% in any 
plane from neutral.  He complains of exquisite pain to 
light palpation of anywhere on his left shoulder.  Also,
severe pain to light palpation of the left trapezius and 
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rhomboid area.  He complains of tenderness through the
perilumbar region bilaterally, complains of pain with the
slightest range of motion of the right knee.

Assessment: 1.    Multiple joint pains.

Plan: 1.   I need to add objectivity to his complaints.  I will 
therefore arrange functional capacity evaluation to be 
preformed as soon as possible.  I’ve explained it would
be inappropriate to take taxi cabs to emergency rooms 
and ambulances home.
2.   We’ll follow him up p.r.n hereafter. (RX #1, p. 19).

On April 30, 2008, the claimant underwent a functional capacity evaluation pursuant to

the directions of Dr. Joseph.  The FCE yielded unreliable results.  The April 30, 2008, FCE

further reflects:

Although Mr. Ellis demonstrated the ability to perform work in at least
the Sedentary classification as defined by the US Dept. of Labor’s guide-
lines, he also exhibited numerous signs of inconsistent effort and self
limiting behavior which were sufficient to completely invalidate his 
evaluation due to unreliable effort. 

*       *       *

HISTORY:
Mr. Ellis reports that he was injured when he was startled by a coworker
and fell to the floor.  Mr. Ellis reports that he was initially treated the
same day at the UAMS ER.  Mr. Ellis reports that he was treated and 
released.  Mr. Ellis reports that he was seen by Dr. Joseph who diagnosed
him with a “traumatic blow to my body”.  Mr. Ellis reports that he was 
diagnosed with injuries to his low back, right knee and right shoulder.
Mr. Ellis reports that Dr. Joseph ordered physical therapy.  Mr. Ellis 
reports that while in therapy he injured his left shoulder while performing
exercises.  Mr. Ellis reports that he had to take multiple trips to the ER
due to pain, each of which was by ambulance.  He states that even the 
return trips home were by ambulance because Mr. Ellis reports that he 
refused to take a cab home for safety reasons.  Mr. Ellis reports that he
has had no treatment for any of his conditions except for therapy.  Mr.
Ellis reports that he is unable to walk without a cane and presents with
his left shoulder in an immobilizer which he received in the ER. 
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*       *       *

Intake Interview:
Mr. Ellis reports that his current pain levels range from a low of 7 to a 
high of 9 on a scale of 0 to 10 with 10 being the most severe.

Mr. Ellis reports that his job duties include teaching various classes 
depending on which class needs a substitute teacher.  Mr. Ellis reports 
that he has to move objects such as an overhead projector or classroom
furniture such as desks or tables.  Mr. Ellis reports that he is not able to
perform his job duties due to the fact that he is “weak in the knees” and
“I cannot function at all”.  Mr Ellis reports that he is not able to perform
any activities at home and gets help from his 80 year old aunt with every-
thing including dressing and bathing.  Mr. Ellis reports that he is not able
to drive and arrived for today’s testing by cab.  Mr. Ellis reports that he
is unable to drive due to “excruciating pain in my left shoulder and muscle
spasms in my right hand.  Mr. Ellis reports that his condition is “the same
at this juncture”.

Mr. Ellis reports that his medical history includes Hypertension, Arthritis
and a past low back surgery in 1993.  Mr. Ellis reports that his future 
plans are to get back into the classroom and “get off this cane”.  Mr. Ellis
sat through the interview with his left arm in an immobilizer with no 
other pain behavior or postural adjustments. (RX #1, p. 23-25).

It is undisputed that the claimant obtained a change of physician from Dr. William Joseph

to Dr. Harold Betton, pursuant to Ark. Code Ann. §11-9-514 (a) (3) (A) (iii) (Repl. 2002).  The

claimant submitted his request for the change of physician to the Arkansas Workers’

Compensation Commission in correspondence of April 24, 2008.  A June 18, 2008, report of Dr.

Betton relative to the claimant reflects complaints of pain from his injuries to the knees, back and

shoulder.  The afore report reflects that the claimant was referred by Dr. Betton to Dr. Quershi

and Dr. Crowell. ( RX #1, p. 36).

On June 26, 2008, the claimant was seen at Pinnacle Orthopedics by Dr. Bernard Crowell,

pursuant to the above referral of Dr. Betton.  The June 26, 2008, report of Dr. Crowell reflects, in
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pertinent part:

Chief Complaints: Neck pain, left shoulder pain, knee pain, and 
back pain.

History Of Present Illness: This is a 40-year-old male who fell off
a platform while at school when he was startled by a teacher and fell
the platform and landed on a desk injuring his back and extremities.
He was taken to the hospital via ambulance.  He has had five sessions
of physical therapy for his right knee with no relief at all noted.  He is 
also complaining of left shoulder pain. 

*       *       *

Cervical Spine: On examination of his neck, he has an abnormal 
stance and abnormal gait secondary to knee pain.  He uses a cane for 
ambulation. Unable to test whether or not he could stand on his toes 
or heels.  Rotation about his neck .   .    .  

Pectoral Girdle: On examination of his left shoulder, he has tenderness
to palpation over the posterior aspect of his shoulder.  He has forward 
elevation of approximately 120 degrees.  Abduction is approximately 
120 degrees.  He has pain with abduction and internal rotation of the 
shoulder.

Lumbar Spine: On examination of his back, he has tenderness to 
palpation over the paraspinal muscles of his back.

Extremities: On examination of his left knee, range of motion is 
approximately 0 – 90 degrees with extreme pain.  He has tenderness
to palpation over the medial and lateral joint line.  There is a mild 
effusion today and the patella is mildly ballottable today.

IMPRESSION: 1.  Fall with shoulder strain with rotator tendinopathy.
2.  Low back pain.  3.  Right knee internal derangement.

Plan: MRI scan of his right knee since he has had physical with no
relief at all.  Physical therapy to work on his lower back and shoulder.
I will see him back after completion of those studies.  I provided him 
with prescriptions for hydrocodone and Relafen. (RX #1, p. 37-38).

During the June 26, 2008, visit to Dr. Crowell x-rays were obtained of the claimant’s left and 
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right shoulders and right and left knees along with the cervical and lumbar spine. (RX #1, p. 39-

41).  The June 30, 2008, MRI scan report relative to the claimant’s right knee disclosed:

Conclusion:
1. Tearing of the posterior horn medial meniscus as the dominant

finding, mostly intrameniscal and may require probing at 
surgery to fully enter, if surgery is contemplated.  The tear
does dissect through the undersurface near the midbody, with
slight meniscal extrusion and associated medial arthropathy.

2. Patellofemoral arthrosis to include regions of class 4 
chrondromalacia, giving rise to a metapastic loose body of 
the posterior joint capsule, consistent with secondary synovial
osteochondromatosis.

3. Additional findings and pertinent negatives as described above.
(RX. #1, p. 42).

On August 6, 2008, the claimant underwent surgery, in the form of a arthroscopic medial

meniscectomy and chondroplasy of the medial femoral condyle, relative to his right knee under

the care of Dr. Crowell (RX #1, p. 43-45).  The claimant was seen in follow-up by Dr. Crowell on

August 14, 2008, at which time the chart note reflected that he continued to complaint of right

knee pain as well as low back pain.  During subsequent follow-up visits of August 21, 2008, 

and September 2, 2008, the claimant continued complaining of right knee pain and low back pain.

(RX #1, p. 47- 48).   During the follow-up visit of September 30, 2008, the claimant continued to

complain of right knee pain:

History Of Present Illness: Mr. Ellis returns to the office today.
He is undergoing physical therapy.  He is still complaining of right
knee pain.  Since his past study he has been complaining of needle-
like sensations into his right knee.  He is also complaining of low 
back pain, along with radicular symptoms to the left leg. (RX #1,p. 50).

The claimant underwent physical therapy at Ortho Rehab pursuant to the referral of Dr. Crowell.

A December 1, 2008, Discharge Note of Ortho Rehab relative to the claimant reflects, in pertinent
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part:

Subjective Findings
The patient has attended PT for 7 visits since returning to Ortho 
Rehab.  He has not made any improvements with his functional
status or pain reduction in the lumbar spine and knee.  He is still
complaining of general lumbar spine pain with left knee pain.  He
also reports tingling in the left foot.  We have attempted lumbar
stabilization, knee ROM and strengthening along with joint 
mobilizations to the both regions.  He is unable to tolerate extended
weight bearing activity and has a poor tolerance to exercise.  The 
pt has shown minimal effort with PT.  I don’t foresee him improving
with conservative treatment at this time.  (RX #1, p. 60).

The claimant was seen in follow-up by Dr. Crowell on December 9, 2008.  The chart note

of the afore visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: Mr. Ellis returns to the office
today.  He had been undergoing physical therapy, but was discharged
by his therapist secondary to his inability to tolerate extended weight-
bearing activity and poor tolerance of exercise.  Also reported he has 
shown minimum effort with physical therapy today.  The therapist did
not foresee him improving with conservative treatment.  Today he is 
complaining of left shoulder pain.  He is also complaining of low back
pain, along with leg pain.   I had a long discussion with Mr. Ellis today.
He has multiple problems.  He has undergone two epidural steroid
injections to the lumbar spine area which provided him no more than
a week of relief.  We talked about a third injection , but I doubt this will 
provide him with much relief.  When he does have relief he still 
has a poor response when he tried to undergo therapy.  He has also
tried aquatic therapy, but this did to provide him with any relief 
at all and he went back to physical therapy again.  The second time
he began to show a poor response.  He is complaining of right knee
pain.  He has a history of tricompartmental osteoarthritis of the left
knee.

*       *       *

IMPRESSION: 1.  Fall with left shoulder pain which reveals mild
arthritic changes about the shoulder.  He has not complained about 
his shoulder except on this occasion.  2.  Status post arthroscopic 
medial meniscectomy of the right knee with continued pain.  We
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have had a poor response to rehabbing his knee with physical 
therapy.  3.  History of herniated nucleus pulposus at the L5-S1 
level.  The same level which he had a hemilaminectoy on the right
side and now has a small disc herniation on the left side with disc
desiccation at L4-L5 and at L5-S1, two levels with facet arthropathy 
noted.
PLAN: Recommendation at this time would be for a functional 
capacity evaluation and also an MMI.  At this time and MMI 
taking into account his surgery on his right knee referring to Page
3-85, Table 64, medial meniscectomy partial, he would get an
impairment rating of 2% lower extremity and 1% whole person.
In reference to his lower back, again this would be Section 3, 
Page 113, Table 75 whole person impairment, unoperated on 
stable with medically documented injury and pain, this would 
be Section 2C, he would receive a lumbar impairment rating of
approximately 7%.  I look forward to seeing him back after his
functional capacity evaluation.  He has already had one.  This was
in May and this was probably premature since he had not been
operated on for his knee.  I did relate to him that this would be
performed by an independent evaluator, but at this point I feel 
no further surgical intervention on my part would benefit him
and if he were to undergo surgery for his lower back his intolerance
to physical therapy makes it difficult to rehab him afterwards.
(RX #1, p. 62). 

On January 2, 2009, the claimant underwent a functional capacity evaluation at Baptist Health

Therapy Center pursuant the referral of Dr. Crowell.  The report reflects, in pertinent part:

Physical Effort Findings

Overall test findings, in combination with clinical observation,
suggest the presence of sub-maximal effort on Mr. Ellis’ behalf.
In describing sub-maximal effort, this evaluator is by no means
implying intent.  Rather, it is simply stated that Mr. Ellis can do
more physically at times than was demonstrated during this testing
day.  Any final vocational or rehabilitation decisions for Mr. Ellis
should be made with this in mind.

Reliability of Pain and Disability Reports Findings

Overall test findings, in combination with clinical observations, 
suggest some minor inconsistency to the reliability/accuracy of
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Mr. Ellis’ subjective reports of pain/limitation.  Overall inconsistencies
were considered minor, with his subjective reports generally matching
well with distraction-based clinical observations.  In describing such
findings, this evaluator is by no means implying intent.  Rather, it is
simply stated that Mr. Ellis can do more at times than he currently 
states or perceives.  While his subjective reports should not be 
disregarded, they should be considered within the context of such 
RPDR findings.

*        *        *

Recommendations

Mr. Ellis’ presentation and functional tolerances present significant
challenges for recommendation.  Based on his observations during 
testing, Mr. Ellis’s right knee does not present significant limitations
related to function.  There was weakness demonstrated during manual
muscle testing, but he demonstrated ability to stand unilaterally.
Certainly getting his right leg stronger would be in his best benefit.
There was no post-test swelling appreciated.  The low back pain and 
left radicular pain significantly limited his function related to bending,
standing, and walking.  It is difficult to say that he is at MMI based 
on the fact that there are reliability questions and effort concerns.

Mr. Ellis upper extremity pain and dysfunctions are of unknown
etiology.  Mr. Ellis reports that his left rotator cuff was “popped” 
during the initial therapy visits.  Further investigation may be warranted,
but again, reliability becomes a concern as assessment during the 
musculoskeletal exam was hampered.
Overall, a graded return to work would be suggested at this time.
Any further therapy intervention would not be recommended due
to his intolerance and lack of improvement.  Mr. Ellis limitations 
were limited specifically by pain.  Addressing this area of dysfunction 
may also be of some benefit as he returns to maximum function. 
(RX #1, p. 64-65).

The claimant was again seen by Dr. Crowell on January 13, 2009, in follow-up to the

functional capacity evaluation.  The chart note of the afore visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: Mr. Ellis returns to the office
today.  He is ready to review the functional capacity evaluation which
I undertook.  He found it to be quite stressful.  It aggravated his back.
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He is also complaining of bilateral shoulder pain.  This was known an
initial injury.  We have not addressed it secondary to his pain in the 
knee and lower back
EXAMINATION:

*         *          *
     
PECTORAL GIRDLE: On examination of his left shoulder, range of 
motion, forward elevation is approximately 140 degrees.  Abduction is
approximately 130 degrees.  He has tenderness to palpation around the
posterior aspect of his shoulder.  Strength today is 4+ - 5/5 which causes
him pain.
On examination of the right shoulder, forward elevation is approximately
140 degrees.  Abduction is approximately 130 degrees.  He has pain with
forward elevation.  He has some pain performing a subscapulary lift off
test; this is both with right and left shoulder.
REVIEW OF STUDIES: X-rays of his shoulders were performed upon
his initial injury which revealed mild arthritic changes about the left 
shoulder, but no acute abnormality was seen.  The right shoulder reveals
the glenohumeral region was appeared unremarkable and just mild 
osteophyte formation about the acromioclavicular joint.
IMPRESSION: 1.  Bilateral shoulder strain, left greater than right.
2.  Medial meniscal tear of the right knee, status post arthroscopy.  3.
Degenerative disc disease of the lumbar spine at L4-L5.  4.  Herniated 
nucleus pulposus at L5-S1 with prior laminectomy.
PLAN: I would like to try one more epidural steroid injection.  He has
tolerated three of these.  He is also interested in possible pain manage-
ment and also to undergo physical therapy for his shoulders.  I related 
to him that his functional capacity evaluation did reveal that he has 
limitations secondary to pain and the inability to tolerate the 
discomfort produced by the amount of physical therapy.  He 
understands this also and wishes to try it.  We will try to set 
him up for physical therapy for his shoulder and another steroid
injection for his spine which he reports it did provide him with 
approximately a moth of relief. (RX #1, p. 108).

The evidence in the record reflects that the claimant underwent another round of physical

therapy at Ortho Rehab from January 16, 2009, through February 10, 2009, pursuant to the above

cited plan of Dr. Crowell.  The claimant also underwent another epidural steroid injection to

address his low back pain on January 26, 2009.  When seen in follow-up by Dr. Crowell on
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February 10, 2009, claimant complained of neck pain as well as left knee and shoulder pain.  The

chart note reflects that according to his therapist the claimant was making slow progress during

physical therapy.  The February 10, 2009, chart note further reflects:

IMPRESSION: 1.  Degenerative disc disease of the cervical spine, 
multilevel on x-rays obtained at the time of his initial injury.   2.  Tri-
compartmental osteoarthritis of the left knee.  3.  Subacromial bursitis 
of the shoulder, bilaterally.

PLAN: He is to continue with physical therapy.  I will see him back in 
four weeks for reevaluation.  I am also going to release him back to 
work.  He has had two functional capacity evaluations and also observation
and evaluation by his first therapist, Derrick Layman.  All of these are in 
agreement that he has suboptimum effort secondary to his intolerance to
pain.  I will see him back in four weeks. (RX #1, p. 124).

On February 24, 2009, the claimant was discharged from physical therapy.  The February

24, 2009,  Discharge Note reflects, in pertinent part:

Assessment:

Descriptions 
Functional status has improved with physical therapy
Patient has achieved goals outlined in initial evaluation.
Mr. Ellis is very apprehensive about moving his shoulder due to
pain.  His apprehensiveness is a limitation with his progress.
However he does demonstrate increased ROM and decreased
pain overall.  The patient has been issued a comprehensive 
home exercise program that will continue to progress the patient’s
functional performance with proper utilization.  The patient 
demonstrated proper form, understood the proper dosage, and 
understood all contraindications of the home exercise program 
before leaving our facility.

Plan
Treatment Plan
Recommend discharging patient per insurance limitations from 
his workers compensation. (RX #1, p. 129).

The evidence reflects that the claimant was next seen by Dr. Crowell on March 10, 2009. 
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The chart note of the afore visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: Mr. Ellis returns to the 
office today.  He is here to discuss his Worker’s Compensation 
status.  He still reports he cannot go to work.  He cannot stand or
walk any great distance.  Stairs still cause him a great deal of pain.
He is complaining of left shoulder pain, along with left leg pain 
and left knee pain.  I related to him today that he has a history of 
osteoarthritis of the knee.  This is by x-rays after his injury, tri-
compartmental osteoarthritis.  He also has severe chondromalacia
of the other knee, along with a meniscal tear.

*         *        *

IMPRESSION: Assessment of this individual, he has a history of
obesity.  He has multiple injuries secondary to his fall with left shoulder
pain continued, along with low back pain, and degenerative disc disease
at L4-L5 and L5-S1.  He has had prior surgery at that level.  He also has
disc protrusions at the L4-L5 and L5-S1 level with abutment of a nerve
root.  He has undergone three epidural steroid injections.  He is not much
better.  He is still using a cane for ambulation and still complaining of 
extreme pain in his shoulder and his left hip.  I do not believe he is a 
surgical candidate.

PLAN: recommendation, he needs to follow-up with Dr. Kevin Collins
for pain management.  After Dr. Kevin Collins evaluates him if he thinks
a second surgical opinion is warranted, I see no problems with him 
being seen by a second spine surgeon for his lower back. (RX #1, p. 130).

The evidence discloses that on April 6, 2009, the claimant was seen by Dr. J. Justin Seale

at Arkansas Specialty Orthopaedics Spine Center.  The April 6, 2009, report of Dr. Seals is

entitled “Independent Medical Evaluation” and identifies the referring physician as “Workers’

Compensation”.  The April 6, 2009, report reflects chief complaints of left buttock and leg pain. 

The evidence reflects that the claimant was referred to Dr. Seale to address his lumbar injury,

pursuant to the March 10, 2009, recommendation of Dr. Crowell.  The claimant also underwent a

lumbar MRI on April 27, 2008, pursuant to a referral of Dr. Seale. (RX #1, p. 131-137). 
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 The claimant was referred to Dr. Ackerman, a pain management specialist, by Dr. Kevin

Collins, for treatment of his low back complaints.  A June 3, 2009, office note of Dr. Collins

reflects, in pertinent part regarding the claimant:

SUBJECTIVE: He saw Dr. Ackerman on 5/19/09.  It was his
opinion that the patient was suffering from significant S-I joint
pain and recommended S-I joint injections under fluoroscopy, 
TENS unit, using a brace, etc.  It was his medical opinion
that the patent would benefit from a scooter to mobilize him,etc.

ASSESSMENT & PLAN:

1) At this point, I will defer treatment to Dr. Ackerman.  
Worker’s compensation is in the process of sending him
to a different person but he has now secured a different 
attorney who will allow him to go see Dr. Ackerman and 
get stabilized.

2) I will refill his medications until he sees Dr. Ackerman and
then will give him no more refills.  I will defer to Dr. Ackerman
who is a board certified pain doctor.

3) At some point, he may benefit from aquatic therapy to increase
his mobility and increase his endurance, etc. but he is probably
not a candidate for anything right now.

4) I will refill his pain medication and give him something to help
 him sleep which will help with anxiety.  Restoril does both.  I 

will subsequently sign off his case. (CX #1, p. 6). 

The claimant was also evaluated by Dr. Sunder Krishman pursuant to a request of 

respondent.  The May 20, 2009, report of Dr. Krishman concludes:

DISCUSSION
The patient seems satisfied with his evaluation with Dr. Ackerman.
I am not too sure why he had a follow up visit with me.  As he is 
happy with what Dr. Ackerman has recommended, I certainly recommend
that he follow up with Dr. Ackerman.  I really had no records to review
other than two office notes from Dr. Seal and one from Dr. Crowell as
well as an MRI result that we had to call and obtained.  No subsequent 
follow up will be scheduled for this patient.  Please note the above was 
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conveyed toe Ms. Eastham after my evaluation of the patient. (RX #1, p. 139).

The medical reflects that the claimant was seen by Dr. Crowell on May 28, 2009,

complaining of left knee pain and low back pain.  The May 28, 2009, chart note reflects, in

pertinent part:

IMPRESSION: 1.  He has a history of osteoarthritis, tricompartmental
in nature with aggravation of his arthritis after a fall.  2.  He also has a 
history of back problems with degenerative disc disease, herniated nucleus
pulposus of the lumbar spine area, with prior hemilaminectomy at 
L5-S1 with aggravation of his back pain after a severe fall.

PLAN:   He is to see Dr. Hefley on May 29, 2009.  I also plan to refer
him to Dr. William Ackerman for pain management. (CX #1, p. 1).

The claimant was initially seen by Dr. William Hefley on May 29, 2009, pursuant to the 

above referral.  The May 29, 2009, report reflects, in pertinent part:

CHIEF COMPLAINT: Bilateral knee pain, greater on the left.
DATE OF ONSET: March 20, 2008.
HISTORY OF PRESENT ILLNESS: Mr. Ellis is a pleasant, 49-year-
old, right-hand-dominant male.  He is a part-time teacher at Horace Mann.
He is single, lives with family members, and is not very active.  He lets
me know that in March 2008, he was at work and writing on a chalkboard 
when another teacher startled him.  He basically jumped, turned and fell
into the desk and landed on both knees on the concrete floor.  He had 
exquisite pain and swelling immediately.  He went to the emergency room
and later referred to Dr. Crowell who performed a right knee arthroscopy 
for a torn meniscus.  That did help his symptoms somewhat but he still 
has quite a bit of peripatellar discomfort.  On the left knee, he has lateral
joint line pain that is most significant posterolateral but he also has some
medial and patellofemoral pain.  The pain does awaken him at night.  The
only thing that helps his pain is hydrocodone.  He has had 1 steroid injection
to the right knee, none to the left.  He has also had physical therapy for the
right knee but not for the left knee.

*        *        *

EXAMINATION:   He is 6 feet 2 inches tall, 370 pounds.  He has 
approximately - 10 to 90 degrees motion of bilateral knees.  He can 
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reach full extension with assistance, however.  He has mild effusion 
bilaterally, greater on left.

The right knee has +2 crepitus at the patellofemoral joint and
diffuse joint line tenderness.  He has a stable ligament exam throughout.
He has negative calf tenderness.  Pedal pulses are palpable.

The left knee has +2 crepitus at the patellofemoral joint, exquisite
lateral and posterolateral joint line pain, mild medial joint line pain.  He
has negative calf tenderness.  Pedal pulses are palpable.  He has a stable
ligament exam throughout.
X-RAYS: X-rays were ordered, performed, and interpreted by me with
the following findings: Moderate to advanced tricompartmental 
degenerative changes with what seems to be some calcifications on
the lateral view of the left knee; there is osteophytosis of both knees.
IMPRESSION:
1. Tricompartmental degenerative changes of the right knee status

post medial meniscectomy.
2. Tricompartmental degenerative changes of the left knee with

calcifications versus osteophytosis and possible meniscus tear.
PLAN:
1. MRI of the left knee.  We will have him return to discuss the results.
2. Lortab 7.5 mg. #30, take 1 p.o.q. 4-6 hours p.r.n. pain.
3. If he has questions or concerns, he will call or come by.
4. He will return after the MRI has been completed. (CX #1, p. 2-3).

The claimant underwent the MRI of the left knee on June 2, 2009. (CX #1, p. 4).
The claimant was again seen by Dr. Hefley on June 12, 2009.  The report of the afore visit 

reflects, in pertinent part:

SUBJECTIVE:   Cleveland is 49.  He formerly was a music teacher
at Horace Mann.  He has been off work though since his knee injury.

He was at work on March 20, 2008, 15 month ago, when he 
was startled and fell onto both knees.  He has had pain in both knees 
since then.  He had a right knee arthroscopy by Dr. Bernard Crowell in
August 2008.  This helped the right knee somewhat.  He is still having
a great deal of pain in the left knee along the medial joint line. 

*       *      *

MRI LEFT KNEE: He has a torn medial meniscus.

IMPRESSION:
1. Left knee mild to moderate varus patellofemoral chondromalacia
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and torn medial meniscus.
2. Right knee status post arthroscopy with moderate varus patello-

femoral chondromalacia.

PLAN:
1. I discussed options with him.  We are going to proceed with

left knee arthroscopy for him.   .     .    .
2. I strongly recommended weight loss.  At some point in the future

he will require total knee replacement surgery.  He is just 49 and
370 pounds and I think he is too young and too heavy to have a 
knee replacement now.  He really needs to get into a weight loss
program.  I counseled him in that regard.  (CX #1, p. 7).

The claimant underwent surgery on June 18, 2009, under the care of Dr. Hefley in the form of a

left knee arthroscopy, partial medial meniscectomy, removal of loose bodies, chondroplasty of the

medial and patellofemoral compartments. (CX #1,p. 9-10).  In a June 18, 2009, correspondence

to Dr. Crowell, Dr. Hefley relayed the surgical procedure performed on the claimant’s left knee.

(CX #1, p. 11). The medical reflects that the claimant was seen in follow-up by Dr. Hefley on

June 26, 2009. (CX #1,p. 13).

During an August 5, 2009, follow-up visit to Dr. Hefley, the claimant complained of

symptoms with his right knee as well as the left knee.   The claimant was also provided treatment

by Dr. Hefley relative to the right knee symptoms during the August 5, 2009, visit.  The August 5,

2010, report reflects, in pertinent part:

SUBJECTIVE: He is here in followup to left knee arthroscopy.
He let me know the knee was doing quite well this week but he 
had increased swelling and discomfort of the left knee.  Through
this postop period, his right knee has begun to bother him more 
and more.  Most of his pain is parapatellar in nature.  He let me
know that over the weekend, both knees were bothering him in the
patellofemoral component to the point that he had difficulty 
traversing 5 steps to get into his house.  He also lets me know that
extension seems to bother him quite a bit.  He is very interested in
getting into water aerobics.  He is also interested in having a lap 
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band procedure.  This is encouraging and would help him with 
weightbearing.

EXAMINATION: Active range of motion is 0 to 120 degrees of 
bilateral knees.  Left knee has a minimal effusion.  He has a +1 
crepitation of the patellofemoral joint of bilateral knees.  He has 
negative calf tenderness.  Pedal pulses are palpable.  He has diffuse
joint line tenderness bilaterally.

*        *        *

PLAN:
1. Today I injected the right knee with 6 cc of Lidocaine   .   .

. . , since it is the most symptomatic.  We did not inject
the bilateral knee as he requested.     .      .

2. I am giving him a prescription for water aerobics,   .     .
3. Lortab 7.5 mg. #30, taken 1 p.o.q. 4 to 6 hours, p.r.n. pain,   .
4. Celebrex 200 mg, take 1 p.o.q. d. 
5. He lets me know that with him being a teacher, he cannot 

make it through a day of getting up and down, going up and
down the hallways, even sitting at a desk for long periods. 
We will keep him off work until we see him back in 4 weeks.

(CX #1, p. 14).

The claimant was again seen by Dr. Hefley on September 2, 3009, at which time the office note
reflects:

SUBJECTIVE: He has soreness in his left knee.  He tells me he
has filed a work comp claim for the left knee and wanted to activate 
that.  Cleveland wanted to clarify his knee history.  He tells me that 
he never had any prior problems with either knee until March 20,
2008 when he fell on both knees while at work at Horace Mann.
Initially both knees were hurting but the right knee was hurting more
severely.  Dr. Bernard Crowell addressed the right knee with arthroscopy 
first.  Over time the left knee pain became more severe and I ultimately
did a left knee arthroscopy. 

EXAMINATION: He has full range of motion and some mild 
patellofemoral crepitation.  (CX #2, p. 15).

A September 16, 2009, follow-up visit of the claimant to Dr. Hefley, reflects, in pertinent part:

SUBJECTIVE: Mr. Ellis is here to begin Orthovisc injections into



39

his left knee.  He is status post left knee arthroscopy and has now 
developed some early varus patellofemoral osteoarthritis.  This all
stems from an occupational injury in March 2008 where he reportedly
fell off a platform in the classroom at Horace Mann Junior High School
when he was startled by another teacher.  As he fell forward he landed 
With all of his weight onto both flexed knees.  He had right knee 
arthroscopy last year by another physician and we conducted left knee
arthroscopy just a couple of months ago.  He continues to have pain
along the medial and anterior aspect of the left knee and finds that he
really cannot walk any significant distances without quite a bit of pain.
We are proceeding with viscosupplementation at this point to see if
that will afford him some relief.  He has gotten underway with aerobics,
which he hopes will help him.  He really wants to get out and do some
walking.

EXAMINATION: He has an antalgic gait on the left.  He uses a cane.
Inspection of the left knee shows maybe a mild effusion but there is a 
significant amount of girth due to his weight and size. .    .   .

IMPRESSION: Status post stumble-and-fall onto a flexed left knee
in March 2008; status post left knee arthoscopy (6-18-2009) for partial
medial meniscectomy and medal and patellofemoral chondroplasty, now
with early to moderated varus patellofemoral osteoarthritis. (CX #2, p. 16).

The medical in the record reflects that the claimant was seen in follow-up by Dr. Hefley

relative to his left knee on September 23, 2009.  The office note of the afore visit reflects, in

pertinent part:

SUBJECTIVE: Mr. Ellis hs here for his second Orthovisc injection
into the left knee.  He cannot tell yet if there has been any improvement
following the injection a week ago.  He says that the knee has still been
pretty sore over the past week.

He comes in today bringing up a fairly new problem involving the 
right shoulder.  He actually says that it is not a new problem but he has 
not mentioned this to us previously.  He reports that when he stumbled 
and fell and injured his knees, he also struck his right shoulder against
a desk.  The shoulder actually struck the desk before the knees struck 
the ground.  He says that Dr. Crowell had addressed his shoulder injury
and sent him for approximately 6 weeks of physical therapy.  This was 
soon after the injury had occurred.  Mr. Ellis states that the physical 
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therapy was somewhat helpful but certainly did not alleviate all of his
pain.  He says that he has basically had pain in the shoulder ever since
then.  He states that the pain has recently taken a turn for the worse and
that is why he is mentioning it to me today.

He says that his pain is so bad that he does not sleep well at night and
he cannot lie on his right side.  He says that he cannot raise his arm
very fall away from his body, let alone above his shoulder or behind 
his back.

EXAMINATION: Exam of the left knee is basically unchanged.  He
still shows an antalgic gait on the left and uses a cane.  There is mild 
effusion of the knee.  He has full extension with flexion to about 105 
degrees.  The joint is grossly stable.  There is still quite a bit of patellar 
crepitation.

Exam of the right shoulder does not show any obvious deformity.  He
has an extremely difficult time with his active ranges of motion.  He
can only seem to actively forward flex to about 90 degrees and abduct 
90 degrees before pain prevents him from going any further.  He can 
externally rotate about 45 degrees and internally rotate with the hand to
the right sacroiliac joint before pain allows him to proceed further. .    .

X-RAYS: AP, scapular Y; and axillary views of the right shoulder
were ordered, performed, and interpreted by me with the following 
findings: Projections reveal a type II acromion with a noticeable 
anterior osteophyte off the acromion.  He does have some moderate
AC arthrosis changes; otherwise, the views are unremarkable.  

SUPPLEMENTAL DIAGNOSIS: Synovitis, right shoulder subacromial
space.

IMPRESSION: Right shoulder impingement with moderate to 
severe pain.

PLAN:
1. MRI of the right shoulder.
2. As a temporizing measure, after alcohol and Betadine prep. I

injected the right shoulder subacromial space with 6 cc of 
Lidocaine, 1% plain and 1 cc betamethasone sodium phosphate/
acetate.  This gave him some initial, good relief.

3. After alcohol and Betadine prep, I injected the left knee with 
Orthovisc #2 from a lateral parapatellar tendon approach, which 
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he tolerated well.
4. Return in 1 week and we will provide the third injection of the

series.  Hopefully we will have MRI results to discuss with him.
(CX #2, p. 17-18).

When seen in follow-up by Dr. Hefley on September 30, 2009, claimant registered complaints

regarding his left knee, right knee, and right shoulder. (CX #2, p. 19-20).  

The October 2, 2009, MRI of the claimant’s right shoulder yielded findings of

supraspinatus tendinosis without full thickness rotator cuff tear and a small amount of fluid within

the subdeltoid space, which may be due to prior injection or mild bursal inflammation. (CX #2, p,

21-22).  The claimant was seen in follow-up by Dr. Hefley on October 7, 2009.  The report of the

afore visit reflects, in pertinent part:

SUBJECTIVE: He is here for follow-up of right shoulder pain and for
MRI results.  He lets me know that his right knee is hurting quite a bit 
as well, the knee on which Dr. Crowell did the knee arthroscopy – it has
never been right.  We gave him an injection at the beginning of August 
that gave him temporary relief, but his symptoms have returned.  He has
not had Orthovisc to the right knee.  The left knee feels better after a 
series of Orthovisc and he is considering that for the right knee.

The right shoulder is causing quite a bit of discomfort.

*        *       *

EXAMINATION: Active-assisted motion of the right shoulder reveals
forward flexion to 175 degrees, abduction 170 degrees, external rotation
80 degrees, internal rotation to L4.  He has quite a bit of discomfort at
the extremes of motion but a stable exam.  He has some discomfort with
supraspinatus testing; otherwise, unremarkable.

IMPRESSION:
1. Right shoulder impingment, acromioclavicular degenerative joint

disease, supraspinatus tendinosis.
2. Right knee moderate to advanced valgus tricompartmental

arthritis with osteophytosis.
3. Left knee status post (6-18-2009) arthroscopy with tricompart-

mental grader 3 osteoarthritis. (CX #2, p. 23).
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Dr. Hefley diagnosed the claimant’s right shoulder complaint as right shoulder rotator cuff 

tendinosis base on his examination and the MRI results. (CX #2, p. 25).

The claimant was seen in follow-up by Dr. Hefley on November 4, 2009.  The report of

the afore visit reflects, in pertinent part:

SUBJECTIVE: Mr. Ellis comes in today concerning his left knee 
and left shoulder.  His left knee was doing very well and he had responded
nicely to viscosupplementation.  He said that he had about a month of 
virtually no pain in the knee.  Then, over this past weekend, about 5 days
ago, he just developed some spontaneous pain and swelling in the left 
knee again.  He cannot think of anything that he might have done to injure
the knee.  There was just a sudden appearance of a lot of fluid, swelling, 
and pain, to the point that he had to resort to getting back on his walker.

With regard to the left shoulder, this has just bothered him off and on for
a few months.  He says that he strained the shoulder during physical 
therapy back in April.  He was doing some press ups during the PT session
for the right shoulder but he did do something at that point that he felt 
that he had hurt the left shoulder.  I am not sure whether this is part of 
the workers comp claim that he has pending or not.  He certainly did not
injure the shoulder during the incident at work. 

He describes some vague, generalized discomfort over the anterior
part of the left shoulder.  It tends to bother him more when he tries to 
reach up overhead or behind his back.  He has never had any significant
trouble with the shoulder before all of this. 

EXAMINATION: Exam of the left knee clearly reveals a moderate
effusion.  There is no erythema or warmth.  His range of motion is okay
and he is probably at his anatomic limit with ROM.  He has good varus
and valgus stability.  There is no significant crepitation.  There is just 
some diffuse tenderness all about the knee.  He does have an antalgic 
gait on the left.  

Exam of the left shoulder does not reveal any obvious deformity and no
atrophy.  He has full active assisted range of motion.  He does have some 
pain on Neer and Hawkins impingement testing.  There is no crepitation
at all.  He had good strength in the rotator cuff, although this seems to 
cause him a little bit of discomfort.  He is neurovascularly intact in the 
left upper extremity. 
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IMPRESSION:
1. Left knee status post arthroscopy for partial medial meniscectomy

with medial and patellofemoral chondroplasaty, now with acute
effusion and synovitis.

2. Left shoulder strain with mild impingement.

PLAN:
1. I offered to aspirate his knee and inject with corticosteroid but

would rather not do that today.  Cleveland feels that some physical
therapy might help settle this down.  We will go ahead and write
an order for physical therapy to the left knee, modalities, range of 
motion, and gentle strengthening, 3 times a week for up to 4 weeks.

2. For the shoulder, we will also do some PT.  He does not want any 
injections.  He thinks the therapy would be fine for the shoulder as 
well.  We sill do some PT in an impingement protocol for this as 
well.  (CX #2, p. 28-29).

The claimant was again seen by Dr. Hefley on November 18, 2009, with complaints of pain in 

his right shoulder and both knees.  Following his examination and assessment of the claimant’s

right shoulder, Dr. Hefley relayed plans to proceed with right shoulder arthroscopy, subacromial

decompression and distal clavical excision. (CX #2, p. 30).

On January 5, 2010, the claimant underwent surgery under the care of Dr. Hefley pursuant

to the plans relayed during the November 18, 2009, visit.  The postoperative diagnoses reflected

in the January 5, 2010, operative report included right shoulder impingement, acromioclavicular

degenerative joint disease, partial rotator cuff tear, posterior inferior capsular contracture and

adhesive capsulitis, type 2 SLAP lesion. (CX #2, p. 32-34).  

The claimant was seen by Dr. Hefley on January 12, 2010, in follow-up.  The January 12,

2010, report of Dr. Hefley reflects, in pertinent part:

He will need to remain off work.  Certainly because of his postoperative
shoulder he is unable to work at this time, however, he also has some 
increasing problems and pain with his right knee, which was previously
operated on.  He says that he cannot stand or walk for any meaningful 
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distance or time because of that.  I suspect perhaps the knee might be 
the reason that he could not work, although if he were able to sit at his 
leisure then I do not think the knee would really pose a problem as a 
teacher.  The bottom line today is that he is still fresh out from surgery
to the right shoulder and that would preclude him from being able to work,
even in a classroom setting, at this time.  We will reevaluate his fitness
for duty and work at the next visit in 3 weeks. (CX #2, p. 35).

During the February 2, 2010, follow-up visit by the claimant to Dr. Hefley, the office note 

reflects:

PLAN:
1. Mr. Ellis’ complaints of pain seem to be a bit exaggerated 

given the level of pathology.  He now tells me that he might
be able to go back to work if we can obtain a motorized scooter
him.  I do not think that would be in his best interest.  I think he
would be better served by committing to a conditioning and 
strengthening program and weight loss.

*       *      *

3. I will cut pain medication back to 7.5 mg Lortab.  I will give
him 40 with 1 refill.  This should last him for a good month.

4. I will have him return in a month and again see how he is doing.
If he still complains of knee pain then we can get updated 
x-rays.  Until then I suppose we can keep him on an off-work
status. (CX #2, p. 38).

The claimant was seen in follow up by Dr. Hefley on April 7, 2010.  The afore office note reflects

that the claimant’s right shoulder and left knee were doing well following arthroscopy, and that

the claimant would return as needed, having been furnished an exercise program for his shoulder.

(CX #2, p. 41).

At the time of his May 5, 2010, visit to Dr. Hefley the claimant’s chief complaint was right

knee pain.  The May 5, 2010, office note reflects:

SUBJECTIVE: Cleveland is 50 years old now.  He is not working.
He is here today complaining of right knee pain.  To review his right
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knee history he was working as a music teacher at Horace Mann and 
in March of 2008 was startled and fell onto both knees on a concrete 
floor.  He saw Bernard Crowell, M.D. and had a right knee arthroscopy 
in August 2008.  I do not have that operative report.  He has continued
to have problems.  We have given him a series of Orthovisc injections.
He has had steroid injections.  He has continued to have pain over the 
anterior and medial knee.

EXAMINATION: He has some moderate patellofemoral crepitation.
Neurocirculatory exam is intact.  Ligamentous exam is stable.  He is
tender along the medial joint line.  McMurray test is positive medially.

IMPRESSION:
1. Right knee 1-1/2 years post arthroscopy for a work-related injury

with continued pain and mild to moderate varus patellofemoral 
chondromalacia.  Rule out torn remnant medial meniscus.

2. He is 4 months (1-5-2010) post right shoulder arthroscopy, 
doing well.

3. Status post left knee arthroscopy (6-18-2009), doing well. (CX #2, p. 42).

On May 11, 2010, the claimant underwent an MRI of the right knee pursuant to the directions of 

Dr. Hefley.  The radiologist report of the afore study reflects an impression of osteoarthritis most 

prominent with medial compartment and no definite meniscal tear being evident. (CX #2, p. 43).

The claimant returned to Dr. Hefley on May 14, 2010.  The office note of the visit 

reflects, in pertinent part:

SUBJECTIVE:   He is happy with his left knee.  His right knee is 
really hurting him a lot.  His right knee is locking now.

He is happy with his right shoulder.

 *       *      *

X-RAYS:   X-rays were ordered, performed, and interpreted by me 
with the following findings: His right knee has some moderate medial
and patellofemoral chondromalacia.  The left knee has similar findings
and a loose body posteriorly.

MRI RIGHT KNEE: Near extrusion of the body of the medial meniscus
and some chondromalacia.
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IMPRESSION:
1. Right knee status post arthroscopy, now with extrusion of the

medial meniscus and I suspect a torn remnant of the medial 
meniscus with locking episode.

*       *       *

PLAN: We are going to proceed with right knee arthroscopy for him.
(CX #2, p. 44).

The claimant returned to Dr. Hefley on May 25, 2010.  The office note of the visit reflects,

in pertinent part:

SUBJECTIVE: Mr. Ellis comes in today stating that 3 days ago his 
right knee gave way and he fell.  He stumbled forward and landed on a 
hard concrete surface onto a left flexed knee.  He noticed quite a bit of
pain over the anterior left knee following this.  He sustained some 
abrasions to the skin as well.  He comes in today to have us take a look
at it.

EXAMINATION: He has an antegic gait today and is using a cane.
Inspection of the left knee does reveal swelling over the patella and 
patellar tendon area.  He has an area of healing abrasions measuring 
almost 8 cm in diameter.  There is a zone of erythema extending 
slightly beyond the abraded skin, which has scabbed over very 
nicely.  The anterior knee is diffusely tender, especially over the 
edematous abraded area.  His extensor mechanism is intact but he 
has pain maintaining extension against gravity.  Flexion is back to
100 degrees but also painful anteriorly.  As best I can tell he has 
good varus and valgus stability.  I am unable to test the integrity of
ACL just due to the location of his tenderness, swelling and abrasions.

*       *       *

PLAN:
1. Continue to keep his abrasions clean and dry.  He should    . . 
2. I will put him on Keflex as a precaustion, 500 mg q.i.d. for 7days.
3. Activities as otherwise tolerated.  Some local cold packs to knee

would be a good idea to help bring some of the swelling and 
tenderness down.

4. He can follow up with us on an as-needed basis if he has any 
unresolved pain in the left knee after a reasonable healing 
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period. (CX #2, p. 45).

A July 16, 2010, follow-up visit to Dr. Hafley by the claimant reflects:

SUBJECTIVE: He is still having terrible pain in the right knee and is
anxious to have the knee arthroscopy done.

He is having more and more pain in the left shoulder.  He tells
me that he injured his shoulder at work on March 20, 2008 and that
is when his left shoulder pain began.  The pain has been worse for the
last few weeks.

*       *       *

IMPRESSION:
1. Right knee status post arthroscopy with torn remnant medial

meniscus.
2. Status post (6-18-2009) left knee arthroscopy.
3. Status post (1-5-2010) right shoulder arthroscopy.
4. Left shoulder impingement, acromioclavicular degenerative

joint disease.  Rule out rotator cuff repair.

PLAN:
1. For the left shoulder, I am going to get an MRI.
2. We are going to proceed with a right knee arthroscoy.   . 
(CX #2, p. 47).

On July 22, 2010, the claimant underwent the MRI of the left shoulder pursuant to the directions 

of Dr. Hefley.  The July 22, 2010, radiology report relative to the claimant’s left shoulder MRI 

reflects, in pertinent part:

IMPRESSION:
1. Alterations of the distal supraspinatus tendon, consistent with

tendinopathy or partial thickness tear.
2. Fluid in the subacromial-subdeltoid bursa, nonspecific but could

indicate inflammation.
3. Signal alterations in the biceps tendon, not fully characterized, 

they are seen only on the last three images at the distal field-of-
view.  This could represent a split thickness tendon tear or partial
thickness tear of the tendon. (CX #2, p. 48-49).

The record reflects the presence of the record of claimant’s earnings in the employment of
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respondent for the period March 15, 2007, through March 14, 2009, which covers forty (40)

weeks of earnings totaling $8,267.25. (RX #2).  The record also contains documents reflecting

the payment history in this claim (RX #3). 

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On March 20, 2008, the employment relationship existed between the parties 

when the claimant earned an average weekly wage of $206.68, generating a weekly compensation

benefit rate of $139.00, for temporary total/permanent partial disability.

3. On March 20, 2008, the claimant sustained injuries to his right knee, low back and

left shoulder which were accepted as compensable by respondent.

4. The evidence preponderates that the claimant sustained injuries to his right 

shoulder and left knee in the March 20, 2008, compensable accidental fall.

5. The claimant has remained temporarily totally disabled with regards to his right 

shoulder and left knee injuries growing out of the March 20,2008, compensable accident since

May 29, 2009, and continuing through his healing period, a date to be determined.

6. The claimant was appropriately referred to Dr. William Hefley by Dr. Bernard 

Crowell for the treatment of the compensable injuries to both shoulders.  The medical treatment

rendered to the claimant by Dr. Hefley has been reasonably necessary in connection with the

treatment of the claimant’s compensable injuries of March 20, 2008.
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7. Respondent shall pay all reasonable hospital and medical expenses arising out of 

the injury of March 20, 2008.

8. The respondent has controverted the claimant’s entitlement to temporary total 

disability benefits subsequent to May 29, 2009; the compensability of the claimant’s left knee and

right shoulder injuries; the claimant’s entitlement to further treatment of his right knee under the

care of Dr. William Hefley; and treatment relative to the claimant’s left shoulder under the care of

Dr. Hefley. 

CONCLUSIONS

It is undisputed that the claimant sustained an accidental fall while within the course and 

scope of his employment with respondent on March 20,2008.  Claimant asserts that as a result of

the March 20, 2008, accident he is entitled to additional workers’ compensation benefits, to

include medical treatment under the care of Dr. William Hefley in connection with his left knee,

and right shoulder as well as further treatment in connection with his right knee and left shoulder. 

Further, claimant asserts entitlement to additional temporary total disability benefits and

controverted attorney fees.  

Respondent contend that appropriate temporary total disability benefits have been paid in

this claim.  Respondent denies that the claimant suffered injuries to his right shoulder and left knee

in the March 20, 2008, accident.  Further, respondent content that the claimant’s treatment under

the care of Dr. Hefley in connection with the right knee injury is unauthorized.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.
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Compensability 

As noted above, the occurrence of the March 20, 2008, accidental fall of the claimant is

not disputed.  The claimant had previously been employed as a full time teacher with respondent. 

After suffering a work-related back injury and settling his claim growing out of same claimant

ceased his employment with respondent as a full time contract teacher.  The claimant’s subsequent

employment with respondent was as a substitute teacher, which did not include a contract.

The claimant submitted an application to work as a substitute teacher in the employment

of respondent in August 2003, and each two (2) years thereafter - - 2005 and 2007.  The is no

evidence in the record of the claimant receiving medical treatment in connection with his knees or

shoulders prior to the March 20, 2008, accident.  Further, there is no evidence in the record to

reflect that the claimant experienced restrictions or limitations on his physical activities with

regards to his shoulders or knees prior to the March 20, 2008, accident.  The evidence

preponderates that the claimant was functioning as a substitute teacher prior to the March 20,

2008, accidental fall.

Ark. Code Ann. §11-9-102 (4)(A) (i) (Repl. 2002) defines a compensable injury as:

[a]n accidental injury causing internal or external physical harm to th
body . . .arising out of and in the course of employment and which
requires medical services or results in disability or death.  An injury
is “accidental” only if it is caused by a specific incident and is 
identifiable by time and place of occurrence[.]

A compensable injury must be established by medical evidence supported by objective findings.

Ark. Code Ann. §11-9-102 (4)(D).  “Objective findings” are those findings which cannot come

under the voluntary control of the patient.  Ark. Code Ann. §11-9-102 (16).  Additionally, an

employer takes an employee as he finds him, and employment circumstances that aggravate pre-
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existing conditions are compensable.  Heritage Baptist Temple v. Robinson, 82 Ark. App. 460,

120 S.W.3d 150 (2003).  An aggravation of a pre-existing noncompensable condition by a

compensable injury itself is compensable.  Oliver v. Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336

(1999).  

In the present matter, the claimant suffered an accidental fall on March 20,2008, and

sought medical treatment on the same date.  The accident was witnessed by another teacher as

well as a classroom of students.  The respondent accepted as compensable injuries to the

claimant’s back, right knee and left shoulder growing out of the accidental fall.  The claimant

maintains that he also suffered injuries to this left knee and right shoulder from the March 20,

2008, accidental fall.  The medical in the record is replete with complaints by the to claimant to

his treating physicians regarding symptoms to his left knee and right shoulder.  Further, the afore

affective extremities reflect the presence of objective findings.  

At the time he was initially seen of treatment associated with the March 20, 2008,

accidental fall on the date of the occurrence, the claimant recited complaints of pain to his right

hip, right back, and right knee.  The April 3, 2008, St. Vincent Family Clinic initial physical

therapy evaluation in connection with the March 20,2008, accident, recites bilateral shoulder

complaints, with the left greater than the right; and right and left knee complaint with the right

greater than the left.  The medical reflects the presence of document complaints of the claimant to

medical provider regarding both knees and shoulders throughout the history of the claim.  The

evidence preponderates that the claimant sustained injuries to his left knee and right shoulder in

the March 20, 2008, accidental fall along with the acknowledged compensable injuries to his right

knee and left shoulder.  Respondent has controverted the compensability of the claimant’s right
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shoulder and left knee injury.

Medical Treatment

The employer shall promptly provide for an injured employee such medical treatment as

may be reasonably necessary in connection with the injury received by the employee.  Ark. Code

Ann. §11-9-508 (a) (Repl. 2002).  What constitute reasonably necessary medical treatment is a

question of fact for the Commission.  Daltonv. Allen Engineering Co., 66 Ark. App. 201, 989

S.W.2d 543 (1999).   Injured employees must prove that medical services are reasonably

necessary by a preponderance of the evidence.  The afore services may include that necessary to

accurately diagnose the nature and extent of the compensable injury; to reduce or alleviate

symptoms resulting from the compensable injury; to maintain the level of healing achieved; or to

prevent further deterioration of the damage produced by the compensable injury.  Ark. Code Ann.

§11-9-705 (a)(3) (Repl. 2002); Jordan v. Tyson Foods, Inc.,51 Ark. App. 100, 911 S.W.2d 593

(1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

It is undisputed that the claimant obtained an appropriate change of physician from the

Arkansas Workers’ Compensation Commission in connection with his injuries growing out of the

March 20, 2008, accident.   The change of physician was to Dr. Harold Betton.  Dr. Betton

referred the claimant to Dr. Bernard Crowell.  The claimant was referred by Dr. Crowell to Dr.

William Ackerman relative to the compensable back injury and to Dr. William Hefley, as reflected

in the May 28, 2009, chart note. (CX #1, p. 1).  Further, in his May 29, 2009, initial report, Dr.

Hefley noted the claimant’s chief complaint as “bilateral knee pain, greater on the left”.  

Dr. Hefley performed surgery arthroscopy surgery on the claimant’s left knee on June 18,

2009.  Dr. Hefley has recommended a second surgical procedure on the claimant’s right
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knee, based on physical examinations and diagnostic studies.  The evidence preponderates that the

recommended procedure on the claimant’s right knee is reasonably necessary in connection with

the treatment of the claimants’ compensable injury growing out of the March 20, 2008, accident. 

Respondent has controverted the claimant’s entitlement to the procedure and to the same being

performed by Dr. Hefley.

Dr. Hefley performed a right shoulder arthroscopy on the claimant on January 5, 2010,

based on the results of physical examinations of the claimant’s right shoulder and diagnostic

testing.  The credible testimony of the claimant reflects improvement in the functions of the right

shoulder since the surgical procedure.  As noted above, the claimant’s right shoulder injury grew

out of the March 20, 2008, accidental fall.  

The claimant’s left shoulder injury was accepted by respondent as growing out of the

March 20, 2008, accident.  Dr. Crowell provided sanctioned medical treatment in conjunction

with the claimant’s left shoulder complaints during the time the claimant was under his care.  The

evidence preponderates that the treatment rendered to the claimant in connection with her left

shoulder complaints by Dr. Hefley is reasonably necessary in the treatment of the compensable

injury.  Respondent has controverted the claimant’s treatment under the care of Dr. Hefley in

connection with the left shoulder complaints.  As noted above, the claimant was referred to Dr.

Hefley by Dr. Crowell on May 28, 2009.

Temporary Total Disability 

Temporary total disability for unscheduled injuries is that period within the healing period

in which a claimant suffers a total incapacity to earn wages.  Arkansas State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  An employee
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who suffers a scheduled injury is to receive temporary total or temporary partial disability benefits

during his healing period or until he returns to work.  Wheeler Construction Co. v. Armstrong ,

73 Ark App. 146, 41 S.W. 3d 822 (2001).

In the instant claim, the claimant sustained unscheduled injuries (back and shoulders) and

scheduled injuries (bilateral knees).  Dr. Crowell determine that the as of December 9, 2008, the

claimant had reached maximum medical improvement with regard to his back injury and the right

knee injury.  The claimant has not returned to work since his March 20, 2008, accident.  The

claimant was referred to Dr. William Ackerman relative to the back injury and Dr. Hefley in

connection with the bilateral knee injuries.  The claimant was initially seen by Dr. Hefley on May

29, 2009, and has not been released to return to work since coming under the care of same. 

Further, since coming under the care of Dr. Hefley on May 29, 2009, the claimant has undergone

surgery relative to the compensable left knee injury and right shoulder injury.  Additionally, Dr.

Hefley had recommended further surgery in the treatment of the claimant’s compensable right

knee injury.  The evidence also reflects that further treatment is in the offering in regard to the

claimant’s left shoulder.  The evidence preponderates that the claimant has remained within his

healing period and totally incapacitated from engaging in gainful employment since coming under

the care and treatment of Dr. Hefley on May 29, 2009.  Respondent has controverted the

claimant’s entitlement to temporary total disability benefits subsequent to May 29, 2009.

Appropriate Compensation Benefit Rate

The evidence in the record reflects that for the fifty-two (52) week period preceding the

claimant’s March 20, 2008, compensable injury he earned a total of $8,267.25.  The afore

generates an average weekly wage of $206.68, which corresponds to a weekly workers’
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compensation benefit rate of $139.00, to temporary total and permanent partial disability benefits. 

Respondent has heretofore paid the claimant indemnity benefits at the weekly rate of $140.00. 

The claimant has failed sustain his burden of proof that he average weekly wages exceed $206.68.

AWARD

The respondent is herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly rate of $139.00, for the period commencing May 29, 2009, and

continuing until such time as the claimant reaches the end of his healing period, as a result of his

March 20, 2008, compensable injuries to his low back, bilateral knees and bilateral shoulder.  Said

sums accrued shall be paid in lump without discount.  Respondent may claim credit for sums

heretofore paid toward the afore obligation.

Respondent is further ordered and directed to pay all reasonably necessary medical,

hospital, nursing and other apparatus expenses arising out of and in connection with the treatment

of the claimant’s compensable injuries of March 20, 2008, to include treatment received under the

care of Dr. William Hefley, an authorized treating physician via referral of Dr. Bernard Crowell.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE   


