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STATEMENT OF THE CASE

A hearing was held in the above styled claim on January 12,

2010,  in Fort Smith, Arkansas.

A pre-hearing order was entered in this case on November 4,

2009.  The pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  A copy of this pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On June 21, 2005, the relationship of employee-employer-

carrier existed between the parties.

2. The appropriate weekly compensation rates are $425.00 for

total disability and $318.00 for permanent partial

disability.
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3. The claim is controverted in its entirety, even though

some benefits were initially paid.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained compensable injuries to

her back on June 21, 2005.

2. The claimant’s entitlement to medical services and

permanent disability benefits for permanent physical

impairment.

In regard to these issues, the claimant contends:
  
“a. The claimant contends that at the time of
the June 21, 2005 accident she was on her
unpaid lunch break and was therefore not
performing employment services.

b. The claimant contends that since she was
not performing employment services she has no
remedy under the Arkansas Workers’
Compensation Act and therefore is not barred
from naming the Trane Company as party in a
civil action.

c. The claimant contends that Trane cannot
deny her workers’ compensation claim and then
protect itself from its negligent acts by
asserting in the civil law suit that the
Workers’ Compensation Act provides the
exclusive remedy for the claimant.

d. The claimant contends that unless it is
determined that she sustained a compensable
injury under the Arkansas Workers’
Compensation Act, her injury is of the type
that is not covered by the Act and therefore
the Act cannot shield the respondent/employer
from civil liability.  Specifically, a jury
could determine that the claimant sustained an
injury as a result of the June 21, 2005
incident without there being objective medical
findings as defined by the Arkansas Workers’
Compensation Act.
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e. The claimant contends that if it is
determined that she sustained a compensable
injury, she is entitled to workers’
compensation benefits including but not
limited to benefits based upon a 3 % permanent
impairment rating assessed by Dr. Holder.”  
 

In regard to these issues, respondents contend:

“The respondents will contend that the
claimant did not sustain a compensable injury
in the incident of June 21, 2005 because there
are no objective medical findings to support
her claim.”

 DISCUSSION

   This case is somewhat unusual, in that both sides contend

that the matter should be denied and dismissed.  The claimant

contends that the case should be denied and dismissed, because at

the time of her fall and alleged injury to her back, she was not

performing employment services. The respondents are silent on the

issue of employment services, but contend that the claimant did not

sustain a compensable injury to her back in the fall on June 21,

2005, because there are no objective findings to support the

existence of such an injury. The claimant’s contention will be

addressed first. The claimant testified that, on June 21, 2005, she

had ceased performing her assigned employment duties, had left her

assigned work station, and was proceeding to the cafeteria on the

respondent’s premises to have her lunch.  It was the claimant’s

testimony that she was not paid during this lunch break. She

further testified that her lunch break was considered her free time

and that she could go anywhere or do anything she wished during

this period. She stated that she had never performed any actual

work during her lunch break, that she had never been requested to
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perform any work during her lunch break, and that she did not

anticipate having to do so on June 21, 2005.  

   Clearly, based on the evidence presented, the claimant was not

performing any services that benefitted the respondent, either

directly or indirectly, at the time of her fall.  The mere fact

that the accident occurred on the employer’s premises is no longer

sufficient to support a finding of compensability, even through the

accident may have been the result of a risk posed by that location.

The Appellate Courts have clearly indicated that the enactment of

Ark. Code Ann. §11-9-102(4)(B)(iii) effectively eliminated the

doctrine of premises liability. Therefore, I find that the greater

weight of the credible evidence establishes that the claimant’s

accident and any resulting injury did not occur at a time when

employment services were being performed.  Further, this accident

and any resulting injury did not occur in the course of the

claimant’s employment.  Any injury that the claimant may have

experienced to her back, in the fall on June 21, 2005, would not

satisfy the definitional requirements of a compensable injury,

under Ark. Code Ann. §11-9-102(4). Thus, her claim for benefits

under the Act must be dismissed in its entirety.

Based upon the foregoing finding, the respondents’ argument is

essentially moot.  In fact, any further discussion of this issue

would merely be a time consuming dicta.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission

has jurisdiction of this claim.
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2. On June 21, 2005, the relationship of

employee-employer-carrier existed between the

parties.

3.  On June 21, 2005, the claimant earned wages

sufficient to entitle her to weekly

compensation benefits of $425.00 for total

disability and $318.00 for permanent partial

disability, should such benefits have been

appropriate.  

4. The greater weight of the credible evidence

fails to prove that the claimant sustained a

“compensable injury” to her back on June 21,

2005. Specifically, the greater weight of the

credible evidence shows that the claimant’s

accident and any resulting injury occurred at

a time when employment services were not being

performed. Thus, any injury the claimant may

have sustained in this accident would not

represent a “compensable injury”, as a result

of the mandate of Ark. Code Ann. §11-9-

102(4)(B)(iii).

5. The respondents have controverted this claim

in its entirety.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss the claim in its entirety.
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IT IS SO ORDERED.   

                             
                                   MICHAEL L. ELLIG
                                  ADMINISTRATIVE LAW JUDGE
                                         


