
1

 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F711313

CHARLIE EZELL, 
EMPLOYEE CLAIMANT

SOUTHWESTERN ENERGY CO. INC., 
EMPLOYER RESPONDENT

CHARTIS CLAIMS, INC.,
INSURANCE CARRIER/TPA                                  RESPONDENT

                 OPINION FILED DECEMBER 6, 2010                   
        
A hearing was held before Administrative Law Judge Chandra Hicks, 
in Little Rock, Pulaski County, Arkansas.

The claimant was represented by the Honorable Thomas W. Mickel,  
Attorney at Law, Conway, Arkansas. 

Respondents were represented by The Honorable Melissa Wood,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE
 
     A hearing was held in the above-styled claim on October 4,

2010, in Little Rock, Arkansas.  A Prehearing Telephone

Conference was conducted in this case on August 16, 2010.  A

Prehearing Order was entered in this claim on that same date. 

This Prehearing Order set forth the stipulations offered by the

parties, the issues to be litigated, and their respective

contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing, as

the following are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including October 23, 2007.

3.  There was incurred a compensable facial injury by

specific incident on that date.

4.  This claim is controverted in its entirety with respect

to the claimant’s alleged neck and back injuries. 

5.  The average weekly wage is sufficient to entitle

claimant to the maximum compensation rates of $504.00/$378.00,

based on an average weekly wage of at least $2,498.45 per week.   

     6.  The claimant sustained a 10% impairment rating due to

his facial injury.

     7.  Claimant reserves all issues not litigated herein.

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

    1. Compensability of the claimant’s alleged neck and back

injuries. 

2.  Medical treatment for the alleged neck and back 

injuries.

     3.  Temporary total disability from February 13, 2009, to 

a date to be determined.

     4.  Whether notice was given prior to the request for 

a hearing. 

     5.  Wage-loss disability, for all injuries, if it is 
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determined that the claimant is at MMI; or in the alternative,

wage-loss disability for the facial injury in the event the

claimant’s claim for a back and neck injury is not found to be

compensable.

     6.  Attorney’s fee.

The claimant’s and respondents’ contentions are set out in

their respective Responsive Filings, and the hearing transcript of

October 4, 2010, as these are hereby incorporated herein by

reference. 

     The documentary evidence submitted in this case consists of

the hearing transcript of October 4, 2010, and the documents

contained therein.  In addition, the deposition of Carolyn Waggoner

has also been made a part of the record.  It is retained in the

Commission’s file.  Also, the claimant’s post-hearing brief has

been blue-back and marked as Commission’s Exhibit 2.

The following witnesses testified at the hearing: the 

claimant, Christopher Verala, Johnny Clarence Leach, and Tom

Fooshee.

                           DISCUSSION

     At the time of the hearing, the claimant was age 36.  He has

a high school education.  After graduating from high school, the

claimant began working full-time.  He first went to work on a

pipeline for Brown and Root out of Kodak in Longview, Texas.  The

claimant next went to work for the railroad, performing rail
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maintenance work.  Since this time, the claimant has been in the

oil fields drilling rigs for quite some time.  

     While working for the company that constructed pipelines, he

operated heavy equipment.  According to the claimant, he started

out as a helper, performing various tasks.  He agreed that this

work required him to lift items that weighed more than 40 pounds.

The claimant testified that he worked for a railroad contractor,

rather than a major railroad.  According to the claimant, he worked

as a rail grinder wherein he would go down the tracks and resurface

the rails.  The claimant further testified that he operated a train

while performing this job.  He also agreed that this job required

him to lift more than 40 pounds.

     The claimant testified that he has worked in the oil drilling

business a total of 10 years.  According to the claimant, at the

time that he got injured, he had worked for DeSoto/Southwestern

Energy going on some three years.  He testified that when he first

went to work for DeSoto, he worked as a motorhand, and worked his

way from motorhand to assistant driller to driller.

     The claimant gave the following description of his work-

related incident of October 23, 2007.  

A. And Chris Varela come up and he took over the operation
of the drilling rig and I got back there and straightened out
the cables on the drum and he was supposed to slowly turn the
drum to get all the slack out of it.  He engaged the drum and
all the slack come out and the cable and the, part of the
weight indicator that bolts on the cable hit me in the face
and right side of the body and threw me up in the derrick.
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Q. When you say thrown up in the derrick, the derrick is the
tall part that everybody associates with oil wells, when you
think of an oil well; is that right?

A. Yes, sir.

Q. Did this take you off the ground then, is that what you
are saying?

A. I was standing by the drum.  It threw me sideways about
five to six foot into the side of the girt -- it’s like a big
piece of I-beam.  It threw me up in it.

Q. Do you remember what parts of your body impacted the I-
beam?

A. The left [sic] side of my body.

Q. Okay.  Did you have any sign that you were injured -- how
did you know you were hurt, other than you got hit, obviously,
but was there any physical sign of any --

A. My face instantly started swelling and blood was just
gushing everywhere.  And I walked around the floor and then
that’s when my eyes and everything swelled shut and I couldn’t
see no more.

     The claimant further testified that they took him to the 

Conway Hospital, where they sewed him up and sent him home.  He

admitted to treating with Dr. Meador, who referred him to Dr.

Jeffery, a ear, nose and throat doctor.  The claimant also saw Dr.

Hearnsberger briefly before seeing Dr. Miller.  According to the

claimant, Dr. Miller put two plates in his face and 13 screws,

which occurred a couple of weeks after his injury.  

     He testified that in addition to his face being messed up 

during the accident, it busted out a whole bunch of his teeth.  The

claimant stated that he still has ringing in his ears and his

vision is not right.  As of the date of the hearing, the claimant
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testified that his teeth are okay, as they sent him to three

different dentists.              

     The claimant agreed that he continues to have a lot of 

problems with pain in his face.  He gave the following description

of the pain relating to his face:

A. Like somebody has an icepick here sticking through me.

Q. By your temple.

A. It’s like somebody has got one that’s going from the back
of my head into the back of my eye, like another icepick
there.  It never goes away.  When I take a lot of medication
it eases up where I can do some stuff but it never goes away.

Q. And as far as the facial problems go, the insurance
company sent you, it appears they sent you to Dr. Burba, he’s
a neurologist; is that right?

A. Yes, sir.

Q. Dr. Burba treated you for awhile?

A. Yes, sir.

Q. And he did some tests on you, I believe?

A. Yes, sir.

Q. And he gave you some medication to take?

A. Yes.

Q. Did you get better from Dr. Burba’s treatment?

A. No, sir.

Q. Were you having any problems from the beginning of this
injury up to that point with the back of your head?

A. It was off and on a little bit.  But the pain was so
excruciating in my face that nothing else mattered.

     The claimant agreed that he went back to Dr. Miller, and he 
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did another surgery on his face.  According to the claimant, during

the second surgery, he removed the plates and screws and carved out

all the infection and packed him full of antibiotics and sewed

everything back up.  He testified that whenever he gets out in 

dusty areas or in humid areas, this affects his sinuses.  The  

claimant further testified that he stays “stopped up and can’t

breathe.”  However, the claimant admitted that he has had sinus

problems in the past, but maintains that he had very little prior

problems with his sinuses.

     According to the claimant, he has more problems with his

sinuses now as a result of the injury than he did before.  He

testified that his problems seem to be more concentrated more on

the right side of his face, which is the side that he was hit on.

     The claimant agreed that after awhile, Dr. Burba did not work

out too well, and he ended up getting referred to Dr. Garlapati.

He testified that Dr. Garlapati tried doing a nerve block, but it

made his pain worse.  According to the claimant, thereafter AIG had

him seen by Dr. Baskin for a medical evaluation.  The claimant

agreed that he next went back to Dr. Hearnsberger and then he

started treating with Dr. Ackerman.  

     He further agreed that he continues to treat with Dr. 

Ackerman.  According to the claimant, he was referred to him by his

nurse case manager, Carolyn Waggoner.

    The claimant agreed that Dr. Ackerman has treated him with
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medications, but has not done any kind of injections for his facial

pain.  Although the claimant agreed that he told doctors previously

that he was having problems with his neck and back, he admitted

that he has not received any treatment for his neck or back at any

point and time in his claim.  The claimant denied having ever had

a prior CAT scan, x-ray or MRI on his neck or back at any time

during this claim.  However, he admitted that when the injury first

occurred, he had an x-ray, CAT scan of the his body, but no more

recent studies on his back or neck.  The claimant gave a very

detailed description of the pain relating to his neck and back.

According to the claimant, his face, neck and back are now keeping

him from working.  However, he testified that of the three, his

facial pain is the worst.

    He testified that Dr. Ackerman is currently treating him.  

This treatment is currently being paid for by AIG.  The claimant

admitted that his treatment is helping a lot.  However, he 

testified that the pain never goes away.  It is constant and always

there. The claimant stated that he is on four different

medications, but he was not certain of the names of them.

     The claimant testified:

Q. One is a pain killer, I know.  You take Keppra, which is
an anti-inflammatory?

A. Yes, sir, the Keppra, in my opinion, is for the nerve
damage.

Q. Does that seem to help any?
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A. Yes, sir, it does.

Q. Does Dr. Ackerman, and you can’t talk about what he said,
but is it your understanding that Dr. Ackerman would like you
to have, for instance, a TENS unit or a stimulator or
something for your back?

A. Yes, sir, he gave me a TENS unit.

Q. What happened to that?

A. Workmen’s comp wouldn’t pay for it so I had to send it
back.

Q. So right now, if you are getting medication for your back
it’s just a consequence of your going to Dr. Ackerman and
getting medication for your face, is that true?

A. Yes, sir.

Q. And is AIG still paying for you to go see Dr. Ackerman
for the treatment related to your face?

A. Yes, sir.

    The claimant testified that when he attempted to return to

work, he had physical problems of leaning over.  According to the

claimant, anytime he would pick up anything to put out any type of

strength, it pulled the muscles in his face and back.  The claimant

stated that this agitated his face more than anything.  

     Upon further questioning about his return to full-duty work

for the respondent-employer, he explained:

Q. What parts of the job did you find you were unable to do
when you went back to full duty?

A. A lot of my memory.

Q. How about physical symptoms?  Did you have problems with
pain?

A. Yes, the pain never goes away.
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Q. And where is this pain that never goes away?

A. In my face.

Q. Were you having problems with your neck and back during
that time?

A. Yes, I was.

   He admitted that about the time he ceased work for the

respondent-employer, his house was hit by a tornado.  The claimant

denied having hurt himself in the process of cleaning up from his

house being hit by a tornado. 

     The claimant gave the following explanation as to why he left

DeSoto:

A. The day that I no longer worked for SECO, I believe it
was my -- we worked seven on and seven off.  I believe it was
my last hitch, the last day of the hitch, we were taking all
the pipe out of the ground and we had an add-on piece, a big
rubber seal that goes on the pipe, something that I had, I’ve
only seen once or twice before, it was something new to add to
the rig.  Before we could take the bottom hole assembly for
the bottom section of the pipe out of the ground we were
supposed to remove that.  And I was still new to all that.
Well, I didn’t remove it, I forgot about it.  And I pulled the
bottom hole assembly into it and it got stuck.  So, I went
home for that week after that day and I come back and Tom
Fooshee come out to the rig --

Q. You need to explain for the Judge who Tom Fooshee is.

Q [sic]. Tom Fooshee was superintendent, that’s him there
(indicating).  He come out to the rig and wrote me up a
reprimand and everything and said I wasn’t capable of doing
the drilling position no more, that he wanted me to continue
doing the driller’s position for the next week, week and a
half until they found somebody to replace me, but he was going
to bump me back down to AD and he said if I wasn’t able to do
that, he was going to keep bumping down until they fired me.

Q. So that we all know, AD is not athletic director, that’s
assistant driller.
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A. Assistant driller.

Q. So what happened next?

A. Me and him continued arguing about it and I told him it
wasn’t fair, you know, it’s the first write-up I had since I’d
been there, I never had no problem and for him to
automatically bump me down like that, and he told me, well, if
you don’t like it, he said, you’re going to take it or you’re
fired.  So I felt like I had no choice.  I went and got my
belongings and got in my car and left.

Q. Now the jobs that he was saying that you were going to
get knocked down to, did they pay what you were making at the
time you were injured?

A. No, sir.

Q. How much less would they make on average, do you know?

A. I believe the AD makes like $3 less an hour.

Q. Okay.  And then if you got knocked down below that you’re
just talking less money all over again?

A. Yes, sir, less, less, less.

Q. So you packed up and you left?

A. Yes, sir, I did.

Q. Have you worked anywhere since then?

A. No, sir.

Q. And after that you did file for unemployment, didn’t you?

A. Yes, sir, I did.

Q. Did you receive unemployment?

A. Yes, I did.

Q. For how long did you receive it?

A. I drawed it until I could draw it no longer.  I’m not for
sure what time.
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Q. All right.  You’re not receiving any unemployment now; is
that right?

A. No, sir.

Q. Has it been over a year since you had it?

A. I believe so.

Q. Have you tried to find work since then?

A. No, sir, I’m not able to.

Q. You were still under medical treatment when you got
fired; is that right?

A. Yes, sir.

    The claimant agreed that he sees Dr. Ackerman every month.

According to the claimant he has applied for Social Security

disability, but as of the date of the hearing was not receiving

disability benefits.  However, the claimant testified that it is

not his intention to never work again.  The claimant agreed that if

he ever has a reduction in his symptoms, he will attempt to try to

work again.

    While working on the rig, the claimant testified that he was

bringing home $2,300.0 a week.  As of the date of the hearing, the

claimant was receiving a 10% impairment rating for his facial

injury based on Dr. Baskin’s assessment.        

    The claimant essentially testified that on a typical day, he

gets up about five or six and takes his medicine and a shower. 

He denied trying to read or use a computer very much.  

     Regarding his neck and back, he admitted to having 
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some soreness at the end of the day after working.  The claimant

denied a prior workers’ compensation claim before this 2007

incident or having ever lost time from work as a result of being

hurt at work.  He also denied ever having been a car wreck or

making any kind of claim against an insurance company for damages

because he was hurt through somebody else’s fault.  He agreed that

he has pretty much worked full-time since he attained 18 and

graduated from high school. 

     On cross examination, the claimant essentially agreed 

that his deposition was taken on June 23, 2010.  He admitted that

he became a driller at Southwestern four to six months before his

accident.  He agreed that in this position, he would basically tell

everyone else what to do, it was a much less physically demanding

job.  The claimant further agreed that he stayed on the rig and

would run control panels in that position.  There was also some

paperwork that he would keep up with, including injury reports of

others and  what materials they were using on the rig.

     He agreed that he worked seven days on and seven days off. 

The claimant agreed that Chris Varela is a tool pusher and was his

supervisor.  Johnny Leach was also a tool pusher.  

     The claimant  admitted that when he went to Conway Regional 

on October 23, 2007, he did not tell them anything about his back

or neck hurting. 

     Specifically, the claimant gave the following testimony
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concerning the reporting of his neck and back hurting:

Q. Okay.  But according to your deposition you told each and
every doctor about your back and neck following your initial
stay at Conway Regional, right?

A. Yes, ma’am.

Q. Including Dr. Miller?

A. Yes.

Q. You also told me that you told Carolyn Waggoner, the
nurse case manager, about your neck and back less than a month
after the accident itself; is that right?

A. I’m not positive with dates but yes I’ve told Carolyn
Waggoner numerous times.

Q. Would you agree with me that you testified that it was
less than a month after your accident that you told her about
your neck and back?

A. It’s possible.

Q. Is that about the time frame that you would have brought
it up for the first time?

A. Yes, ma’am, that’s about the time frame.

     The claimant testified that the gadget not only hit him in the

face, it hit the whole right side of his body.  According to the

claimant, this is what caused him to be thrown five to six feet to

the side.  He agreed that he landed in an upward position.  

    He admitted that no treatment has been recommended for his

face, other than medications.  The claimant agreed that he returned

to work for Southwestern as a delivery driver for awhile. He

further agreed that during that time, he worked the same hours and

received the same pay.  The claimant agreed that he was moved back
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into his position as a driller. 

     According to the claimant, when he returned to work, he 

told people he was hurting.  However, he admitted that he did not

ever complain to anybody that he could not do his position as a

driller. 

     The claimant testified:

Q. Have you applied for any jobs since you were on
unemployment?

A. No.

Q. Have you made any attempt to say go back to work and
drive on the railroad as you did before your job --

A. No, ma’am, there’s no way I could pass the physical.

Q. You haven’t attempted to do that, have you?

A. No, ma’am.

     Regarding prior facial-related symptom, the claimant did not

recall having complained of left eye pain and headaches on June 16,

2007 during a medical visit at Dr. Harry Starnes’ office, with is

nurse practitioner.  However, he agreed that if it is in the 

medical records, there is no reason for him to dispute it.  The

claimant also did not recall complaining to the nurse practitioner

at that time that his legs were hurting, of left eye pain and

headaches.  He agreed that if it is in the medical records, there

is no reason for him to dispute it.

     With respect to the his June 16, 2007 medical visit, the 

claimant testified:
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Q. At that time you were also complaining of blurred vision
in both of your eyes, do you remember that?

A. A little bit.  I don’t remember a hundred percent.

Q. Okay.  The records also reflect that you have been
struggling with depression for 20 years.  You’ve been on and
off medication for most of your life; is that right?

A. No.

Q. Okay.  Had you had problems with depression and problems
with sleeping before the accident?

A. Very little.  I did have a little but for my life, no.

Q. So if it indicates that you’ve had problems with
depression for 20 years you’re saying that’s not correct?

A. That is not correct.

Q. But you do admit that you had problems with depression
before October of ‘07?

A. Yes, ma’am, I had a little, not much but a little.

Q. Okay.  In April of 2007 it looks like you went to the
doctor for medication associated with your inability to sleep
and with depression, would you agree with that?

A. With my what?

Q. Inability to sleep and with depression.   

A. Maybe a little.

     With respect to Conway Regional medical records from October

23, 2007, the claimant did not recall being specifically asked if

he had neck pain, and he having denied neck pain.  He also did 

not recall having denied any extremity pain at this time.  

     The claimant agreed that he was aware that on July 28th, Dr.

Miller released him with no restrictions.  He agreed that after
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this, he had the second surgery where they took out the plates and

screws.  The claimant admitted that Dr. Miller released him on

January 11, 2009 again at full duty, no restrictions.  He was not

aware that Dr. Garlapati released him to full duty on August 14,

2009.  

    Upon being shown a copy of the Form-N, the claimant admitted

that his signature is on this form, and that it is dated November

5, 2007.  He testified:

Q. In this middle section here it says, what part of your
body was injured?  It says face, right side, multiple facial
fractures; is that correct?

A. Yes, ma’am.

Q. There’s nothing on this form about your neck or your
back; is that correct?

A. That is correct.

Q. When you applied for unemployment benefits they asked you
whether or not you’re available for full-time work immediately
and you replied yes, is that correct?

 A. That is correct.

Q. They also asked you if there are any disabilities that
limit your ability to do your normal job and you put no on
that question; is that correct?

A. I believe so, I’m not for sure.

Q. And it looks like your application was filled out in June
of 2008; would you agree with that?

A. Yes, ma’am.

     The claimant agreed that it was his testimony during the 

hearing that he was fired.  
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     On redirect examination, the claimant testified that when he

saw Dr. Starnes on January 22, 2007, he does not recall if it was

his left eye or right eye that he saw him.  However, he agreed that

it was his right eye that he hurt in the accident.   

     Upon recross examination, the claimant testified: 

Q.   You are aware that no doctor has authored any report
stating that you can’t work in a dusty environment? 

     A.    I’m not aware of nothing like that.

     Christopher Shawn Varela was called as a witness on behalf of

the respondents.  As of the date of the hearing, he worked as a

superintendent for Southwestern Energy.  Mr. Varela has worked for

the company almost five years.  He agreed that he was the 

claimant’s supervisor.  

     Regarding the claimant’s injury of October 23, 2007, Mr.

 Varela testified:

A. Yes, ma’am.  We were running casing and the drilling line
slipped on a spool.  We were trying to get the slack back out
of that and he was going to watch the drum, I clutched it and
it hit him in the face.

Q. And you were with him when he went to the hospital, you
actually drove him; is that correct?

A. Yes, ma’am.

     He denied that anytime that he talked to the claimant about 

his injuries that he mentioned anything about his back or neck.  

Upon further questioning, Mr. Varela was not sure if the claimant

worked for the respondent-employer through at least the end of June

2008, because he left and took a different job.  However, he denied
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that at any time while he was still working for Southwestern

Energy, the claimant ever told him that he had a back or neck

problem.       

     On cross examination, Mr. Varela admitted that when the 

claimant returned to work after his incident, he did not work with

the claimant on a daily basis.

   Johnny Leach was called as a witness on behalf of the

respondents.  As of the date of the hearing, he worked as a tire

pusher for Desoto Drilling.  He has worked for the company since

March of 2006.  Mr. Leach agreed that he is familiar with the

claimant.  According to Mr. Leach, when the claimant worked as a

driller, he was his supervisor.       

     He agreed that the claimant’s employment ended around June of

2008.  Regarding the claimant’s departure from the company, Mr. 

Leach testified:

A. There had been an incident on the rig and then Tom had
come out to demote him back to assistant driller to give him
some time to get back into the swing of things and Charlie
refused that and wanted Tom to go ahead and fire him.

Q. Okay.  It’s my understanding that he was written up for
something; is that correct?

A. Yes.

Q. What was he written up for?

A. For pulling up into the rotating head.

     With respect to their conversation in the rig manager’s

office, Mr, Leach agreed that he was present, along with Tom Fooshe
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and Charlie Ezell [the claimant]. 

     Mr. Leach testified:

Q. What happened in that conversation?

A. Charlie was, would not accept being demoted back to
assistant driller.  Tom tried -- he wanted Tom to go ahead and
fire him and Charlie -- or Tom refused to do that.  Tom didn’t
ever raise his voice at him or anything.  Charlie was doing
all the cussing and carrying on.  Tom told him that he had a
family to support and did not want to fire him.  And so
Charlie stormed out of there and went up to the rig floor and
took what we call our tally book which keeps up with the
drilling assembly that’s in the ground and then come back and
we had done a form on his conduct and I presented it to him to
read it and he took it and left.

     He admitted to having written out a statement for the 

Unemployment Office [Work Force Services].  According to Mr. Leach,

his statement was written the next day after the incident.  He 

agreed that the incident happened on June 19, 2008.  Therefore, his

statement was written on June 20th.  Mr. Leach agreed that this

statement documented exactly what happened when he was present.

     Mr. Leach denied that at any point during the discussion that

Tom Fooshe told the claimant he was firing him.  He stated that he

was of the opinion that the claimant could have continued working

for Southwestern Energy if he had wanted to do so.  Mr. Leach

agreed that it was the claimant’s decision to voluntarily quit.

According to Mr. Leach, if the claimant had accepted the demotion

to assistant driller, he could have worked in that position for 

awhile and moved himself back up to driller, as several employees

have done so.
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     On cross examination, Mr. Leach admitted that with respect to

the report at page 8 of the non-medical exhibit for respondents, he

could have hit the wrong key with respect to the date.

   Upon redirect examination, Mr. Leach testified:

Q. Did he give any physical reason for not being able to do
his job?

A. None that I know of, no.

Q. According to the records from Unemployment, it says that
there would be a decrease in pay from driller to assistant
driller of $28.75 to $26.00 an hour.  Does that sound correct?

A. About right, yes.

Q. But again, the reason that he would have been demoted
wasn’t because of any physical problem he was having or some
inability to do his job, it was because of something that went
wrong on the rig; is that right?

A. Right, that he was operating.

     Mr. Leach stated on further redirect examination:

Q. Now, in looking just at these statements, they were both
received by Unemployment at the same time.  Is it possible
that you wrote them both the day after the incident on June
19th?

A. Yes.

Q. So when it says 8-19-08 that probably meant 6-19-08; is
that right?

A. Yes.

Q. So that’s just a typo?

A. Typo.

   Thomas Fooshee was called as a witness on behalf of the

respondents.  As of the date of the hearing, he was a rig operator,
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superintendent for Southwestern Energy/Desoto Drilling.  According

to Mr. Fooshee, Desoto Drilling is an affiliate company of

Southwestern Energy.     

     Mr. Fooshee has been with the company for some five years.  

He agreed that he is familiar with the claimant, as he has known

him for four years.  According to Mr. Fooshee, he was the

claimant’s supervisor when he returned to work after doing the

light duty work.

    Regarding the claimant’s separation from the company, Mr.

Fooshee testified:

Q.   What was the reason for the end of his employment      
     relationship with the company?

A. He quit.

Q. What happened?

A. Well, I went out there to discuss with him moving back to
an AD’s job, which we had a floating job at the time, which we
weren’t offering other people but believed that he, you know,
had potential and could do, so we give him that opportunity to
go to floating.

Q. What does that mean, Floating?

A. That means he would have got to -- he wouldn’t have been
required to be at that rig all the time.  It means he could
have went to any rig.  He could have just kind of gotten his
time to get back into drilling.  And he had been away from the
drilling rig for so long that we felt like that he’s a harm to
the crew and the equipment and himself.

Q. Was there some sort of incident that caused this to come
up?

A. Yes, when he pulled into the rotating head.

Q. Is that an expensive mistake?
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A. Yes, ma’am.

     He agreed that if the claimant had been demoted to assistant

driller, it would have been a decrease in pay from $28.75 an hour

to $26.00 an hour.  According to Mr. Foorshe, if the claimant had

gone back to the position of assistant driller for awhile, the plan

was for him to move back up to driller.

     Mr. Foorshe testified:

Q. What did you say to him during the meeting that’s
referenced in Johnny Leach’s statement?

A. I explained to him the reason why we were demoting him
and it was do to the pulling into the rotating head.  I
explained to him that if he would just do this and take some
time and get back into running the rig and getting some more
time back at it and get more comfortable with it, we’d have
him back in no time.

Q. What was his response?

A. He said, no, you’re going to fire me.  That was his exact
words.

Q. Johnny testified that if you quit that you’re not allowed
to come back in the future; is that right?

A. At the end of the conversation when he made that comment
I said, if you quit here, we can’t allow you to come back.
That’s the policy.

Q. Were you trying to talk him out of quitting?

A. Yes.

Q. I’m going to show you the same statements that I had
Johnny look at before and ask you to read over both of those.
That’s pages seven and eight of Exhibit 2.  It’s my
understanding that he was being written up; is that right?

A. Yes.

Q. And in reading over both of these statements that are
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contained in the record do those accurately describe what
happened when he was demoted?

A. Yes, ma’am, they do.

Q. And everything that was said is documented by Johnny
Leach; is that right?

A. The first one, yes.  I wasn’t present during the second.

Q. Now, this writeup report, it’s my understanding that that
disappeared when he left; is that correct?

A. Yeah, the document of conduct, yes, ma’am.

Q. Did he ever sign that document?

A. No, ma’am.

     Mr. Fooshee denied that the claimant ever complained to him

about being unable to physically do his job as a driller.  He 

denied that there was any physical reason at all for the claimant

being demoted.  According to Mr. Fooshee, the claimant did not give

any reason when he quit of being unable to do his job.  He 

testified that he was unaware that the claimant’s sinuses and the

cold were bothering him.

     He further testified that had the claimant not walked off the

job he could have continued working for the company. He denied

having called and harassed the claimant.  According to Mr. Fooshee,

while there was a demotion and decrease in the claimant’s pay, this

was due to something that happened on the rig, not because of his

inability to do his job.  He estimated that the mistake the

claimant made on the rig cost probably in the neighborhood of

around $15,000.    
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     On cross examination, Mr. Fooshee admitted that he was not on

the rig every single day.  

     Upon redirect examination, Mr. Fooshee essentially denied 

that he knew anything about a neck or back claimed injury prior to

the hearing.  

     The deposition of Carolyn Waggoner was taken at the instance

of the respondents on August 5,2010.  At the time of her

deposition, she worked as a telephonic registered nurse case

manager for Comp Choice.  She has worked for them some 10 years.

     Ms. Waggoner gave the following description of her job 

duties:

A. As a telephonic case manager we’re assigned work
injuries, patients from the adjuster for workers’ comp to
follow treatments for the patients as treated by the
physicians for their work injuries.

   She agreed that she is familiar with Charlie Ezell [the

claimant].  According to Ms. Waggoner, she became involved with the

case on October 26, 2007.  She received the assignment from Christy

Russell at AIG. Ms. Waggoner testified that she documented

telephone calls from the patient and reports from the physician.

     Ms. Waggoner’s understanding about the mechanism of the 

injury was that claimant sustained a right facial blunt force

trauma.  She denied that when she was given the assignment, she was

told anything about a back or neck injury.  

     She admitted to having interviewed the claimant’s wife, Mandy.

According to Ms. Waggoner, the interview was conducted with the
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claimant’s wife because the claimant was unable to speak. Ms.

Waggoner testified:

Q. Okay.  And it looks like on page four you’ve got a
description of the injury?

A. Yes.

Q. Is that something you did obtain from his wife?

A. Yes.

Q. According to your notes it looks like you were told that
he was injured in the face, the left side was not affected and
he did not fall; is that correct?

A. Yes.

    According to Ms. Waggoner, the fist date that the claimant

mentioned anything about his back to her would have been June 26,

2008, at which time the claimant had gone for some dental

treatment.  She testified that she advised the claimant to speak

with his adjuster who was handling his claim about this body part

and his pain.  Ms. Waggnoner also testified that the claimant told

her that he had back pain since the beginning of his injury.

     Regarding the claimant’s alleged neck injury, Ms. Waggoner 

essentially testified that she first had notice that he was

claiming anything associated with his neck was not until after he

had been seen by Dr. Ackerman.  This would have been in March of

2010.  She testified:

Q. So he never said anything at all about the neck until
that point; is that correct?

A. Nothing that I’ve noted and nothing I can remember.
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Q. If he had said something about his neck prior to that
date, what would you have done?

A. I would have noted that as what he said to me in a note
and obviously would have brought that up, depending on before
or after the IME, I would have sent that to Sheila with that
knowledge.

    On cross examination, Ms. Waggoner admitted that when she

conducted the interview in October of 2007, the claimant’s wife

conducted the interview because the claimant was physically unable

to speak. She essentially agreed that from the date of the

claimant’s injury through the last refill in April of 2008, the

claimant was getting pain medication fairly continuously.  

     Ms. Waggoner testified:

Q. Now, in your years of experience as a registered nurse,
and understanding that you’re not a doctor, would you agree
with me that Lortab is one of several medications that can be
prescribed for back or neck pain?

A. That can be prescribed for a whole body type of aches and
pains.

Q. Precisely.  And would you agree with me that if there was
a change or reduction in the amount of pain medication being
given and assuming the claimant has had a back problem
throughout that time, would you agree with me that when
analgesia is reduced the claimant might recognize symptoms in
other parts of his body?

A. That would be an individual person and symptoms that he
would have.  I can’t answer that.

    
     She testified that she found the claimant believable for the

complaint of low back pain.  According to Ms. Waggoner, she just

had to update the adjuster for any compensability.

      On redirect examination, Ms. Waggoner testified that she can
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state with certainty that the first notice she had of any back

complaints would have been June of 2008.  In addition, she 

essentially testified that she can state with certainty that the

first notice she had of any neck complaint would have been March of

2010, which was by Dr. Ackerman.     

      A review of the medical records show that the claimant sought

treatment from Dr. Harry Starnes on January 16, 2007 due to

complaints of left eye pain, unsteadiness, headaches, leg and feet

pain, and because he stayed cold all the time.  This had been going

on for the last year. It appears that the claimant also had

complaints which included, but was not limited to mild blurred

vision, bilaterally, nasal congestion, unsteady gait, left ear

pain.  Dr. Stearns also noted that the claimant had a history of

ocular abnormalities.         

     Further review of the medical evidence of demonstrates that

the claimant was seen at the emergency room of Conway Regional

Medical Center on October 23, 2007.  

     A medical report on that same date authored by Dr. Michael 

Fahr demonstrates, in pertinent part, the following:

The patient is a 33-year-old white male who works with oil
drilling and had a piece of metal equipment hit him in his
right face. He denies any loss of consciousness, but it did
knock him down.  He is complaining of facial pain and swelling
and laceration.  He denies any neck pain.  He does have a
little bit of upper sternal pain.  No abdominal pain or
extremity pain.  

A physical examination of the claimant’s back states, “Nontender.”
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Dr. Farh’s diagnostic impression was, “Right facial fractures with

lacerations times two, total 5 cm in length.”  He cleaned up and

closed the claimant’s lacerations.  In addition, Dr. Fahr directed

the claimant to follow-up with Workermen’s [sic] doctor.  At this

time, he took the claimant off work for two days. 

    On October 24, 2007, the claimant was seen by Dr. Sharon 

Meador.  She reported that the claimant’s right side of his face

was so swollen that he was unable to see out of his right eye.  Dr.

Meador noted the claimant denied any other injuries.  Her 

assessment was, “facial trauma, fractures by history.”  Dr. Meador

directed the claimant to stay off work for the next few days or

week while taking the pain medication.  After reviewing the

claimant’s emergency room records Dr. Meador wrote:

ADD: ER records received. CT Scan reported at showing
depressed comminuted fracture of the right orbital floor and
rim, with extension into the maxillary sinus.

Will refer to ENT.
                     
    The claimant next saw Dr. Meador on October 26, 2007.  She

reported, in part:

PROGRESS NOTE
C  Mr. Ezell states he feels a little better.  He is taking
his narcotics at least every 4 hours.  The swelling has
decreased so that he can see a little now.  He complains of an
itchy feeling in his right eye, and thinks something may be in
his eye.  
C  He denies any severe headaches, or neurological problems.
C  He is having difficulty with eating and drinking.

                              * * * 
ASSESSMENT
C  Facial trauma, with orbital fractures.
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     C  Conjunctival irritation, without detectable foreign body.

PLAN
C He cannot work in the gas fields while taking the pain
medicine that he will need for the next few days or weeks.
C  Add ibuprofen 600 mg four times a day.  May use OTC eye
drops.
C We got him an appointment with Graves Hearnsberger, M.D.
this afternoon.  I will turn Mr. Ezell’s care over to him.  I
will be glad to see Mr. Ezell as Dr. Hearnsberger feels is
needed.

     Dr. H. Graves Hearnsberger evaluated the claimant on October

26, 2007.  At time, his assessment was, “Right maxillary bone

fractures.”  Dr. Hearnsberger wrote, “MANAGEMENT: I am going to

have him see Dr. J. J. Miller next week after some of the swelling

goes down.  He will take his film and see him at that time.”

    The claimant underwent surgery with Dr. Jeffery J. Miller on

November 7, 2007, at Baptist Health.  Specifically, the claimant

underwent, “Open reduction and internal fixation of right maxillary

sinus wall fracture.”  He was discharged on the following day.

     On December 11, 2007 Dr. Tracy Baltz wrote the following 

letter:

RE: CHARLIE EZELL
     DATE SEEN: 12-06-07

Dear J.J.:

Thanks for your consultation on Charlie Ezell.  As you recall,
he is a 33-year-old gentleman who reports that he was hit in
the right side of his face with a piece of steel at work on
October 23, 2007.  He reports that you have done some
treatment to the facial fractures that occurred from the
injury.  At this time, he complains of problems with his
vision in the right eye, he particularly feels like he has
some problems judging distances.
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On examination, his vision is 20/20 in the right eye and 20/20
in the left eye, uncorrected.  He is alert and oriented.
Confrontational fields, extraocular motility, and pupils are
normal in each eye.  Specifically, there is no trauma and
scars on the right check.  The split lamp and dilated exams
are basically normal in each eye.  Intraocular pressures are
also normal.

I am getting a relatively normal eye exam at this visit.  I am
unsure of the etiology of Mr. Ezell’s vision complaints.  I am
going to have him come back and perform visual field testing
and also check his vision again.  If I cannot find anything,
I will try to reassure.  If that is not satisfactory, I will
send him on to Dr. Andy Lawton, our neuro-opthalmologist.

   
     In addition, Dr. Stephen K. Magie wrote the following to Dr.

Baltz on December 11, 2007:

Charlie Ezell was examined this morning.  Thank you for asking
me to take a look at him.  Your are well aware of his history
of being hit in the right side of the face, apparently with a
three-foot piece of pipe.  He had fairly impressive fracture
of the right face, which were repaired surgically.  He told me
that since his injury he has noticed decreased vision in his
right eye.  He did state that his vision has been improving.

On examination today, he was still dilated from your
evaluation.  He did pinhole to 20/30.  The anterior segment
was within normal limits.  Funduscopic evaluation was normal.
Specifically, the macula appeared normal, without any evidence
of fibrosis or scarring.  An OCT did not exhibit any 

     intraretinal edema.

Tracy, it is certainly possible that Mr. Ezell may have some
residual visual receptor dysfunction based on the trauma.
Given the fact that he was 20/20 in our office, I suspect that
his symptoms probably will gradually improve over time.
Should he continue to notice difficulties, I have asked him to
let us know.  He was going to go ahead and see Andy Lawton, as
you suggested.

Thank you Tracy, for the pleasure of helping in Mr. Ezell’s
care. Please let me know if I can be of any further
assistance.  With best personal regards, I remain.

     On January 24, 2008, Dr. Miller reported the following in a 
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letter:

To Whom It May Concern:

This is a follow-up note on Mr. Charlie Ezell.  He returns to
clinic for routine postoperative follow-up.  He continues to
improve slowly.  He reports his energy level is improving and
he is at the point that he would like to return to work,
however, he is concerned that he will not be able to perform
all his duties.  He continues to have some mild problems with
pain, however, he is essentially only taking his pain medicine
at night.

PHYSICAL EXAM: Tympanic membranes are clear bilaterally.
Nasal cavity is clear anteriorly.  Oral cavity and oropharynx
is unremarkable with no trismus noted.  The patient does have
persistent swelling over the right marlar eminence cheek area,
however, this is slowly improving.  He also has healing
lacerations over his right cheek which again, are looking
better.  His facial movement is also improving, particularly
in the area around his right mouth and cheek area.  His right
eye closure remains sluggish, however it is improving.
Examination of neck reveals no adenopathy or masses. 

I have given the patient a refill on his current pain
medicine, and I have instructed him from my standpoint, he is
clear to return to light duty work.  I have filled out his
release to work information and will [sic] faxing that to your
office.  I plan to recheck him in my clinic in 1 [sic] month.

    The claimant returned to Dr. Miller for follow-up care on

February 15, 2008.  At that time, the claimant had complaints of

working in the cold.  

     He returned to Dr. Miller again for follow-up care on 

February 18, 2008 due to complaints of his inability to tolerate

cold weather.  Dr. Miller wrote, in pertinent part:

The patient had a CT scan performed today which revealed nice
symmetry along the anterior wall of the right maxillary sinus
with the plates and screw in place.  This some minimal mucosal
thickening of the inside of the maxillary sinus just beneath
the level of the plates and screws but the ostia meatal
complexes are open bilaterally.  
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Mr. Ezell is in somewhat of a difficult situation.  He is
healing nicely and I do expect his recovery to continue and
hopefully in the next 4 to 6 months he will be back to pre-
accident baseline.  In the interim he is having severe 
problems with his physically demanding job.  I discussed with
him in clinic that if he had a less physically stressful job,
he probably would not experiencing be difficulty but given the
physical demands of his current job, is essentially unable to
work.

My recommendation at this point would be to place him on 3
months of disability to allow him to completely heal and
hopefully by that point, he will be ready to return to full
duty.  If you have any questions concerning this 

     recommendation and his treatment, please do no hesitate to  
     contact me.

     On March 3, 2008, Dr. Miller stated, “I believe Mr. Ezell 

could tolerate working a climate controlled environment until he

fully recovers from surgery.”

     Dr. Miller examined the claimant again on March 19, 2008 for

follow-up of his facial fractures.  He reported that the claimant

was slowing improving and able to follow his light-duty work

schedule.  However, the claimant continued with some soreness in

his right cheek areas but overall this was slowly better.  In

addition, he had some recent experience with an infection involving

his right upper incisor which Dr. Miller suspected was related to

the accident surrounding his face.  At that time, the claimant was

scheduled for a root canal. Dr. Miller recommended that the

claimant stay on light duty work, with a follow-up appointment in

one month.  By that time, he was hopeful that the claimant would be

ready to return to full-duty work.  He also encouraged the claimant

to follow-up with a dentist for thorough repair of any dental-
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related problems.

     On June 26, 2008, Dr. Miller released the claimant to full-

duty work, without any temporary restrictions.  However, he did not

release the claimant from active medical care.  

    Chad C. Fuller, DDS opined on August 6, 2008 that the

claimant’s treatment had been completed in his office.  He wrote,

“As far as his current dental work is concerned, there should be no

problems limiting his ability to return to work.”  

     On October 1, 2008, Dr. Miller wrote:

Mr. Ezell was seen in followup clinic on October 1, 2008.  He
has healed quite nicely from his surgical repair of his facial
fractures; however, his main complaints are chronic right-
sided facial pain and pressure sensation.  He also has
headaches related to this.

His physical exam today reveals mild congestion in the nasal
cavities bilaterally but no evidence of infection.  The
patient has well-healed lacerations on his anterior face over
the maxilla as well as decrease sensation in the second branch
of the right trigeminal nerve with the remainder of the exam
appearing quite normal.

I had a lengthy discussion with the patient and at this point,
I feel that he has basically reached the maximal medical
improvement from a surgical standpoint; however, I am
concerned about the persistent pain in the area.  There is a
small chance that his pain could be related to the plates and
screws still in place and I gave the patient the option of
removing these.  He would like to have these removed in hopes
that this will clear up his pain and we will schedule this at
his earliest convenience.

I gave him a prescription today for more Lortab to take on a
very intermittent basis when his headaches and pain are most
severe.  If you have any questions concerning his treatment or
diagnosis, please do not hesitate to contact me.  

 
     On January 6, 2009, the claimant underwent a CT scan of the
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facial bones with contrast due to atypical facial pain and history

of trauma with hardware replacement and subsequent removal, with

the following impression:

Postoperative changes of the soft tissue of the right cheek,
with evidence of a healed fracture of the anterior wall of the
right maxillary sinus.

Unerupted molar in the posterior aspect of the right maxillary
sinus.

Small mucous retention cyst in the left maxillary sinus.

     Dr. Miller reported the following on January 14, 2009:

This is a follow up note on Mr. Charlie Ezell.  He was seen in
the clinic earlier this month for a follow up of his facial
fractures and repair.  The patient has healed nicely from his
most recent surgery, which was removal of the plates across
the anterior wall in the anterior aspect of his right
maxillary sinus.  He continues to complain of right-sided
sinus and periorbital pain. He is having no symptoms of
sinusitis.  He reportedly has finished with all of his dental
work.  His physical exam on that day revealed no specific
abnormality.  He continues to have a well-healed scar over the
anterior right cheek area, as well as healed surgical
incisions, but the remainder of this physical exam is
unremarkable.

The patient underwent a CT scan the following day.  This
revealed no significant sinus disease.  He did have a small
mucocele in his left maxillary sinus as well as an unerupted
right superior molar.  However, I do not believe these have
anything to do with his current complaint.  

I currently see no physical abnormality to explain the
patient’s persistent pain.  He certainly could have some type
of neurologic injury and I am in the process of scheduling him
an appointment to see Dr. Lon Burba, a neurologist, for
evaluation of these complaints.  From my standpoint, I see no
reason he cannot participate in physical activity without
restrictions.  I am going to enclose a copy of the CT report
and if you have any questions concerning his treatment or
diagnosis please do not hesitate to contact me. 

     Per a return-to-work slip, which was also dated January 15,
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2009, Dr. Miller pronounced the claimant to be at maximum medical

improvement and released him from active medical care.    

    The claimant underwent evaluation with Dr. Lon Burba on 

January 23, 2009.  The claimant presented with complaints of

ongoing facial pain.  Specifically, he complained of pain behind

the eye and to the right side of his face.  Dr. Burba’s impression

was, “closed head injury and chronic facial pain.”  He wrote:

Medical Decision Making: This case reflected moderate
complexity due to the multiple diagnoses and the moderate
amount of data that had to be reviewed from other charts and
other sources, as well as the moderate risks of complication
from medications prescribed and the disease processes above.

Discussion: Thank you for referring this patient who has had
a closed head injury and has chronic facial pain.  We are
going to try to down-regulate this with Lyrica.  Because of
cognitive difficulties, will get an EEG and MRA of the brain
and neck to ensure there is not dissection of a great vessel
of the neck.  

     On February 17, 2009, the claimant underwent an MRI of the 

brain with the following impression: “No acute abnormality is

seen.”

      The claimant also underwent an MRA of head on that same date,

with the following impression: “MR angiography study of the brain

shows no acute abnormalities.  Fetal origin of the left posterior

cerebral artery is seen.”

      An electronencephalogram report dated March 3, 2009,  

demonstrates the following impression: “This is normal EEG in the

awake and the asleep state with no evidence of any brain injury

electrically.”
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      The claimant continued with ongoing complaints of facial 

pain.  On April 7, 2009, the claimant underwent a CT of the sinus

without contrast, with the following conclusion:

1.  There is slight asymmetry of the soft tissues involving
the right perorbital/infraorbital soft tissue, with suggestion
of possible mild superficial soft tissue inflammation.  No
definite abscess is identified.  Underlying bones are normal
in appearance.
2.  Paranasal sinuses are clear.

On May 5, 2009, Dr. Miller wrote to following the to

claimant’s nurse case manager:

    Mr. Ezell was seen in follow up clinic on the 1st of May.  From
     my standpoint, he has healed nicely with acceptable scarring
     in the right cheek area.

Mr. Ezell’s biggest complaint is persistent pain in the right
side of the face and retro orbital region.  As you know, he
has been seen by Dr. Durba, who has recommended pain
management clinic evaluation for his persistent pain.  My
understanding is that this appointment is being scheduled by
Dr. Burba.  However, we plan to investigate this further.  I
also understand that he is being scheduled to see Dr. Carl
Covey in North Little Rock.

As stated above, from my standpoint Mr. Ezell has reached
maximal medical improvement.  However, I cannot be definitive
about persistent pain that he is experiencing.  I would defer
this question either to Dr. Burba or to Dr. Covey after he has
had his appointment.  I do plan to recheck Mr. Ezell in the
future mainly to follow up on his pain issues....

     Dr. Butchaiah Garlapati performed “a trigeminal nerve block,

right,” on July 29, 2009 due to the claimant having a history of

trigeminal neuralgia of uncertain etiology on the right side.  At

this time, the claimant was noted to have no signs of inflammation,

except some tenderness.

    On November 5, 2009, the claimant underwent an independent
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medical evaluation with Dr. Barry Baskin.  He wrote, in pertinent

part,

IMPRESSION:  Mr. Ezell is a nice gentleman who had a blunt
facial injury on the job 10/23/07 with right maxillary sinus
fractures and possible inferior orbital rim fracture.  He has
had persistent pain since the injury.  He has had his hardware
removed without much success as far as pain control.  He
really has been treated only with narcotic analgesics and
Lyrica.  He has not had any trials of other neuropathic pain
medicine.  It is my impression he has facial pain of uncertain
etiology which could be mechanical due to the blunt trauma to
the sinus.  It could be due to the fact that his right orbit
has been recessed ever so slightly and has caused his eye to
not function as well, causing the blurred vision and diplopia
at close distances.  Dr. Lawton did an eye evaluation and did
not feel any other treatment was necessary.  He could have
some component of trigeminal neuralgia.  The trigeminal block
only seems to aggravate his pain.

PLAN: I think that this gentleman would benefit from trials of
other pain medications for neuropathic pain.  This would
include anticonvulsant drugs, such as Tegretol, Dilantin or
Neurontin.  In addition, serotonergic or noradrenergic
antidepressant medications might provide benefit.  Also, this
gentleman has never been treated with nonsteroidal anti-
inflammatories which might be of benefit in his recovery.  It
is possible he could have bone pain from his injuries.  That
would be unlikely in a healthy 35 year old this far out from
his injury of 10/23/07 I would admit however.  Another
possibility would be using drugs with anesthetic effects
systemically such as Mexiletine.  I have had some success with
Mexiletine in neuropathic pain.  It may well be that Mr. Ezell
would just have to go from one short trial of medication to
another.  Mr. Ezell feels like he is not safe to go back to
work as he is now, because he states that his ability to
concentrate and perform the often vigorous duties of his job
in a safe manner are extremely compromised due to his pain.

I do believe the major cause of Mr. Ezell’s facial pain is his
work place injury of 10/23/07.  His objective findings with
regards to the pain are minimal, although objective findings
with regards to the fractures, subsequent to surgery and
removal of hardware are well documented in the records
outlined above.  As far as the type and duration of any
further recommended medical treatment, I would suggest that
Mr. Ezell be tried on a course of the medications that I have
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outlined to see if we can get his pain under better control.
There are certainly specialists in other areas of the country
that specialize in facial pain syndromes.  Prior to pursuing
that route however, I would suggest that the patient be seen
back by Dr. Graves Hernsberger in Little Rock who saw him for
an initial assessment prior to him being operated on by Dr.
Miller.  Dr. Hernsberger has some interest in facial pain
syndromes and certainly a reevaluation by him would be, I
think a valuable place to start.  I do believe that Mr.
Ezell’s ability to return to the type of heavy work that he
has described to me as as driller would be very difficult for
him and also possibly unsafe.  I do not believe that Mr. Ezell
can perform any work comfortably, although I don’t think that
he is completely disabled from any work.  A functional
capacity evaluation might be of benefit in determining what
this gentleman could do.  He essentially has worked for the
last 10 years or so around a drilling rig that seems to be the
work that he is most suited for .  An FCE might shed some
light on his capabilities to return to work or possibly even
an FCE plus vocational assessment.

This concludes my Independent Medical Evaluation on Charlie
Ezell. My opinions stated in this Independent Medical
Evaluation have been given within a reasonable degree of
medical probability based upon my review of the medical
records, assuming it is complete and accurate.  My opinions
are given within a reasonable degree of certainty based upon
my review of the medical record assuming they are complete and
accurate, as well as on my examination of Mr. Ezell.  Mr.
Ezell understands that no physician patient relationship was
established based on this one time evaluation.  If there are
questions regarding this IME, I would be happy to address them
if they are forwarded to me.  I would be happy to see Mr.
Ezell back and help with his pain if so requested by the
referral source.

     Dr. Hearnsberger saw the claimant for evaluation of right 

facial pain on December 9, 2009.  He reported the following:

This 35 year old gentleman is here today for evaluation of his
right facial pain.  He underwent repair of right sided facial
fractures by Dr. J.J. Miller on November 7 of 2007 and has had
chronic pain ever since.  He currently describes persistent
pain in the infraorbital region that radiates of his right
ear.  Occasionally there is a little bit of pain overlying his
right eye.  It’s rather continual.  I reviewed his history,
which includes seeing several physicians for pain managment
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and also seeing Dr. Lon Burba.  He had a MRI of his head,
which did not reveal any abnormalities.  He has had his plates
removed and had a procedure performed by one of the pain
medicine physicians, but it did not provide any benefit.  He
has failed to have any improvement with Lyrica.

He saw Dr. Barry Baskin for an independent medical evaluation
and I agree with Dr. Baskin that this appears to be a
neuropathic pain syndrome and I suspect it’s a post-traumatic
trigeminal neuralgia.

His examination today reveals clear canals and normal tms.
The nasal cavity, septum, turbinaces, oral cavity, oropharynx
and neck exam is normal.  Cranial nerves were grossly intact.
He has a laceration across the right maxillary region.

ASSESSMENT: Atypical right-sided facial pain, which I suspect
is a post-traumatic neuropathic pain syndrome of the
trigeminal nerve.

MANAGEMENT: I have informed this gentleman that I don’t think
any surgery would be of any benefit and in fact, might make
this nerve even more inflamed and symptomatic.  I agree with
Dr. Baskin’s suggestions of trying other types of medications
for neuropathic pain and Dr. Baskin even alluded to the fact
that he might be willing to help this gentleman if he is
referred for this reason.  He will recheck with me as needed.

     On January 27, 2010, the claimant underwent evaluation with 

Dr. William Edward Ackerman.  He wrote:

Problem List:
1.  Trauma to right side of face causing significant surgeries
with resultant trigeminal neuralgia.
2.  Decreased hearing as a result of his injury.
3.  Pain in the right occiput.
4.  Spondylosis lumbar spine.
5.  Sprain/strain injury, lumbar spine.
6.  Facet syndrome as a result of his work injury.
7.  History of tobacco use.
8.  History of headaches that begin in his occiput and radiate
to the top of his head.

Assessment: It is my medical opinion that the patient does
require continued opioid therapy.  The recommended treatment
for trigeminal neuralgia includes utilization of
amitriptyline, baclofen and Dilantin.  There are side effects
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associated with Dilantin.  Lyrica has provided him with no
pain relief.  I recommend a trial Keppra.  I also recommend
addressing his sprain/strain injury of the lumbar spine as a
facet syndrome.  The patient had a injury when he was hit in
the face, and the most probable cause of his facet syndrome is
the injury that he sustained in the course of his employment.
Based on his age, I would not expect a facet syndrome to be
result of spondylosis.  Furthermore, if it were a degenerative
changes that he was experiencing, he should experience pain
bilaterally.

Plan:
1.  Balclofen.
2.  Amitriptyline.
3.  Keppra.
4.  Hydrocodonce.
5.  Celebrex for bone pain.
6.  TENS unit trial for lumbar spine.
7.  Facet injection.
8.  The patient will return for follow up in four weeks.

I do not feel that this patient is currently at maximum
medical improvement as his back injury has not been addressed.
He is having increased pain in his trigeminal nerve, and it is
my medical opinion that this pain should be addressed as when
he tries to exert himself he gets a significant pulsating pain
that make him feel like he is ready to pass out.   

On June 28, 2010, Dr. Baskin wrote the following to the

claimant’s attorney:

I am in receipt of your letter dated June 25, 2010 requesting
information on Mr. Ezell.  Mr. Ezell’s injury was 10/23/07.
It is my opinion that he is at maximum medical improvement as
of 6/8/10.  I have assigned him a permanent partial impairment
rating of 10% to the whole person based on objective and
measurable findings.  It is my impression, as well as that of
Dr. Graves Hearnsberger, that Mr. Ezell does have an injury
to the trigeminal nerve or branch of the trigeminal nerve.

A review of the non-medical evidence of record demonstrates

that the filed a Form AR-N with the Commission n November 13, 2007.

With respect to his injury, he wrote, “Face/right side multiple

facial fracture.”  The claimant gave the following brief discussion
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of his injury, “There was slack in line and when slack was taken

out a piece of the metal (turtle back) caught me in the right side

of the face.”    

     A Notice dated July 17, 2008 from the Arkansas Workforce

Services demonstrates that the claimant did leave his work with the

Desoto Drilling voluntarily.  However, it was determined that his

reason for leaving his employment did constitute good cause

connected with the work.     

                          ADJUDICATION 

A. Compensability

     Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]     

     A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D).  “Objective findings” are those findings which cannot

come under the voluntary control of the patient.  Ark. Code Ann. 

§11-9-102(16)(A)(i).

     The claimant must prove by a preponderance of the evidence 

that he sustained a compensable injury. Ark. Code Ann.§

11-9-102(4)(E)(i).  Preponderance of the evidence means the 
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evidence having greater weight or convincing force.  Smith v.

Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

    In the present matter, the claimant now contends that in

addition to his admittedly compensable facial injury, he sustained

a compensable injury to his neck and back as a result of his

October 23, 2007, work-related incident.

     With respect to the claimant’s alleged back and neck injury,

the claimant has failed to satisfy the objective-medical-findings

requirement.  Specifically, the record does not contain any medical

evidence supported by objective findings that the claimant

sustained a trauma injury to his back or neck, as a result of his

accidental injury.

      Moreover, I think it is noteworthy that although the 

claimant sought medical treatment from various doctors, he made

absolutely no mention of any symptoms relating to his neck or back

as a result of the lifting incident during any of his initial

medical visits.  In fact, Ms. Waggoner, the claimant’s case nurse

manager, testified during her deposition that the claimant did not

assert a back injury until around June 26, 2008.  Her testimony

demonstrates that the first notice of any neck injury was not until

March of 2010.  Additionly, when the claimant filed the form AR-N,

he made absolutely no mention of a neck or back injury.  

     In sum, the claimant has failed to provide medical evidence

supported by measurable objective findings establishing a specific

incident injury to his lumbar spine or neck on October 23, 2007. 
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     Under these circumstances, based on the record before me, 

I am compelled to find that the claimant failed to prove by a

preponderance of the evidence all of the statutory elements of

compensability, for a compensable back or neck injury.   

     As such, this claim for a neck and back injury must be, and is

hereby respectfully denied and dismissed in its entirety.

Accordingly, the remaining issues relating to this matter have been

rendered moot and not discussed herein this opinion.

B.  Wage-loss Disability

     The claimant contends that he sustained wage-loss 

disability, over and above the 10% permanent anatomical impairment

rating.    

     When considering claims for permanent partial disability 

benefits in excess of the employee's percentage of permanent

physical impairment, the Commission may take into account, in

addition to the percentage of permanent physical impairment, such

factors as the employee's age, education, work experience, and

other matters reasonably expected to affect his or her future

earning capacity.  Ark. Code Ann. § 11-9-522(b)(1).  In considering

factors that may affect an employee's future earning capacity, the

appellate court considers the claimant's motivation to return to 

work, since a lack of interest or a negative attitude impedes an

assessment of the claimant's loss of earning capacity.  Ellison v.

Therma Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000). 

     The instant claimant was only 36 years old as of the date of
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the hearing.  He has a high school education.  The claimant has

primary work experience in the area of oil field drilling rigs.  He

had worked as a driller for approximately six months when he

sustained his compensable facial injury.  At the time of his

injury, the claimant’s average weekly wage was $2,498.45.

     Subsequently, the claimant returned to work for the 

respondent and worked as a driller at his previous pay level.   

    The claimant voluntarily quit his job with the respondent-

employer on or about June 19, 2008, due to him being demoted from

driller to assistant driller.  However, the evidence does not show

that the claimant’s demotion occurred due to any physical inability

to perform his work. Nonetheless, the claimant applied for and

received unemployment benefits until all benefits were exhausted.

Since voluntarily quitting his employment with the respondent-

employer, the claimant admitted that he has not looked for work,

and has applied for Social Security Disability benefits.  Although

the aforementioned action impedes an assessment of the claimant's

loss of earning capacity, it does not act as a complete bar to

recovery of benefits.     

     With respect to his 2007 compensable facial injury, the 

claimant has undergone two surgeries to his face, which were

performed by Dr. Miller.  The claimant has also undergone 

subsequent extensive conservative pain management treatment.  In

fact, as of the date of the hearing, the claimant continued on a
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medication regimen under the care and direction of Dr. Ackerman. 

    Dr. Miller pronounced maximum medical improvement for the

claimant’s facial injury on January 19, 2009 and released him to

full-duty work and from active medical care. Based on this

evidence, I find that as of January 19, 2009, the claimant was no

longer totally disabled from engaging in gainful employment,

although he continued with treatment intended to reduce or

alleviate pain-related symptoms resulting from his compensable

injury.

      On June 28, 2009, Dr. Baskin assessed the claimant with a 10%

anatomical impairment to the body as a whole.  The parties

stipulated that the claimant sustained a 10% permanent anatomical

impairment rating, as a result of his compensable facial injury.

The medical evidence does not show that any medical restrictions

have been placed on the claimant due to his compensable facial

injury.  

   However, Drs. Baskin, Hearnsberger, and Ackerman have all

essentially opined that the claimant suffered an injury to the

“trigeminal nerve,” which has resulted in ongoing pain, for which

the claimant continues on a medication regimen.  In addition, on

November 5, 2009, Dr. Baskin opined, “I do believe that Mr. Ezell’s

ability to return to the type of heavy work that he has described

to me as a driller would be very difficult for him and also

possibly unsafe.  I do not believe that Mr. Ezell can perform any
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work comfortably, although I don’t think that he is completely

disabled from any work.”  The claimant’s testimony demonstrates

that he has continued with ongoing facial pain and other related

symptoms despite medications.  

       Therefore, considering the claimant’s young age, 

education, prior work experience, his 10% anatomical impairment

rating, the fact that no doctor has placed any restrictions on him,

the claimant’s lack of interest in returning to work, and based on

the expert opinion of Dr. Baskin, I find that the claimant proved

by a preponderance of the evidence that he suffered a 12% wage-loss

disability, in excess of his 10% anatomical impairment rating.

C.  Attorney’s Fee

    Here, the respondents have controverted this claim for

additional benefits in its entirety.  As such, I therefore find

that the claimant’s attorney is entitled to a controverted

attorney’s fee pursuant to Ark. Code Ann. § 11-9-715, on all

indemnity benefits awarded herein to the claimant. 

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

      1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

    2.  The employee-employer-insurance carrier relationship 
        existed on the date of injury, October 23, 2007, and at 
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        all other pertinent times. 

     3.  There was incurred a compensable facial injury by specific
        incident on that date.

     4.  This claim is controverted in its entirety with respect to
        the alleged neck and back injuries. 

     5.  The average weekly wage is sufficient to entitle claimant
         to maximum compensation rates of $504/$378, based on an 
         average weekly wage of at least $2,498.45.

     6.  The claimant sustained a 10% impairment rating for the  
         facial injury.

     7.  The claimant failed to establish by medical evidence 
         supported by objective findings that he sustained a     
         compensable injury to his neck or back during and in the
         course of his employment with the respondent-employer on
         October 23, 2007. 

     8.  The claimant sustained 12% wage-loss disability, over and
         above his 10% impairment rating.

     9.  The claimant’s attorney is entitled to a controverted 
         attorney’s fee on the indemnity benefits awarded herein.

    10.  All issues not litigated herein are reserved under the  
         Arkansas Workers’ Compensation Act. 
 
                                          AWARD

     For the reasons discussed herein this Opinion, this claim 

for a neck and back injury must be, and hereby is, respectfully

denied.

     The respondents are directed to pay wage-loss disability

benefits in accordance with the findings of fact set forth herein

this Opinion.  

     All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809.
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     Pursuant to Ark. Code Ann. §11-9-715, the claimant’s 

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 

     All issues not addressed herein are expressly reserved 

under the Act.

     IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA HICKS

Administrative Law Judge

 
    

    


