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STATEMENT OF THE CASE

A hearing was conducted on January 11, 2010, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on December 2, 2009,

and a Prehearing Order was filed on said date.  At the hearing, the parties agreed

that the primary issue to be presented for determined was whether the claimant

could prove that her low back complaints and/or alleged back injury was a

compensable consequence of her admitted injury, entitling her to additional

workers’ compensation benefits.  The parties announced that the stipulations, as

well as their respective contentions were correctly set out in the Prehearing Order.

A copy of the Prehearing Order was introduced as “Commission’s Exhibit 1.”
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It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including February 26, 2008; that the claimant sustained a

compensable injury to her right hip and groin as the result of a specific incident on

that date; that she earned sufficient wages to entitle her to compensation rates of

$305.00 per week for temporary total disability and $229.00 per week for permanent

partial disability; and that respondents had controverted all benefits related to an

alleged back injury.

Claimant contended, in summary, that as a result of her compensable injury

she required subsequent surgery on August 25, 2008, to repair a torn labrum which

in turn resulted in decreased activities, causing her to develop a low back injury as

a compensable consequence of the admitted injury.  Claimant contended that she

was entitled to reasonably necessary medical treatment recommended by Dr. Calin

Savu, including physical rehabilitation and injections, together with continued

payment of prescription medications.  Claimant contended that she was entitled to

additional temporary total disability  beginning mid-March, 2009, when benefits

were terminated, and continuing through a date yet to be determined.  Claimant

requested a controverted attorney’s fee on any additional benefits awarded.

Claimant reserved additional issues, including vocational rehabilitation and

permanent disability.

The respondents contended that the claimant’s alleged current condition was

unrelated to the admitted hip injury; that the claimant had been paid appropriate
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benefits for the admitted injury; and that there were no objective findings to

document a low back injury related to the hip injury for which the claimant had been

treated and released.

The claimant was the only lay witness to testify.   The record is composed

solely of the transcript of the January 11, 2010, hearing containing a fifty-five (55)

page volume of medical evidence introduced as “Claimant’s Exhibit A.”

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the credible

evidence, that she sustained a low back injury arising out of and during the

course of her employment with J M Smith Corporation which has been

established by medical evidence supported by objective findings.

4. The claimant has failed to prove, by a preponderance of the evidence, that

she developed a low back injury as a compensable consequence of the
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February 26, 2008, work-related incident which can be established by

medical evidence supported by objective findings.

5. The claimant has failed to prove, by a preponderance of the evidence, that

the treatment recommended by Dr. Calin Savu is reasonably necessary

medical treatment related to the claimant’s February 26, 2008, injury.

6. The claimant has failed to prove, by a preponderance of the evidence, that

she is entitled to additional temporary total disability.  The claimant’s healing

period for her admitted injury ended on or before February 18, 2009.

7. The claimant has specifically reserved additional issues including vocational

rehabilitation and entitlement to permanent disability benefits.

DISCUSSION

The record reflects that respondents have exercises good faith in meeting

its obligations under our workers’ compensation laws.  As will be reflected further

below, respondents promptly provided the claimant with reasonably necessary

medical treatment.  The claimant has been examined, evaluation, and treatment by

a number of doctors including various specialists for her admitted right hip injury.

In  addition,  respondents  apparently agreed to allow the claimant to undergo a

one-time only change of physicians to Dr. Calin Savu to further evaluate the

claimant’s complaints despite the fact that the record reflects that the claimant

initially selected a treating physician which would preclude a change of physician,

unless the employee can establish a compelling reason or circumstance justifying
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a change.  Ark. Code Ann. §11-9-514  Although Dr. Savu has recommended

additional treatment, his narrative report fails to establish that the claimant

sustained a back injury supported by objective findings.  Further, his opinion

addressing the causal connection between the claimant’s complaints and the

February 26, 2008, injury is not stated within any degree of medical certainty as

required under our Act.   Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900

(2000).

In the event the claimant could prove that she sustained a back injury as a

consequence of her admitted injury, the claimant requests additional temporary total

disability benefits from the date benefits were terminated and continuing through

a date yet to be determined, maintaining that her healing period has not ended.

Although it is herein specifically determined that the claimant cannot prove a back

injury, I feel compelled to point out that the record in this claim reflects that the

claimant has, in all likelihood been overpaid temporary total disability.  Specifically,

the record reflects that the claimant received both temporary total disability benefits

as well as unemployment compensation following her release to return to work with

restrictions.  The Act provides for limitations on entitlement to temporary total

disability during any week the injured employee receives unemployment benefits.

See, Ark. Code Ann. §11-9-506.

 HISTORY

The claimant, Lagean M. Ellis, age thirty-nine (39), testified in her own
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behalf.  The claimant is a high school graduate and has completed two and one-half

(2-1/2) years  of  college.   She  began  working  for  the employer in September,

2007.  The employer  is  a  pharmaceutical  warehouse.   The  claimant  worked  in

the  over-the-counter drug area, her duties consisting primarily of filling orders.  The

claimant’s description of the injury, as well as its prompt reporting is set out below:

A     I was filling orders.  Basically, what I had to do, we had – I had six aisles of
product.  They ranged about eight different shelves anywhere from ankle high to
just – I mean, as far as I could reach.  I was the lead of the line, so my responsibility
was to get everything started, make sure I filled my orders, basically considered of
me speed walking down these aisles about 20 to 25 feet long and picking products
according to whatever.  I wore a headset and they told me what the order was.  I’d
place them in a tote and more them on down the line.  If anyone on the line got
behind, it was my responsibility to make sure theirs got completed as well because
we had deadlines.

Q     Well, when and where did you first feel any problems with your hip or groin?

A     I was just filling orders, and I felt something just kind of catch, just, I mean, just
out of the blue, and I thought maybe it was a charley horse or something like that.
So I thought, “Well, I’ll try to walk it out,” but it never went away, so I reported it to
my supervisor.

Q     And I guess just if later somebody is reading the record, where on your body
did you feel this happening, describe it?

A     It came up in the groin area.  It’s next to that big tendon that’s between the
thigh and the groin area.  I don’t know what the tendon is called.

Q     On the right side?

A     On the right side.

Q     On the right side of the inside of the leg at the very top?

A     Yeah, in the groin area.
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Q     Well, it didn’t go away.  Did you report it to anybody at J M?

A     I reported it to my supervisor.

Q     And who is that, do you remember?

A     Josh Smith.

Q     All right.  Is that the same day?

A     Yes.   (Tr.8-10)

The claimant was initially treated in-house and advised to see the company’s

nurse practitioner.  Because the nurse practitioner was out, the employer allowed

the claimant to be treated by her family physician, Dr. Roland Hollis.  The claimant

stated that she first saw Dr. Hollis on February 27, 2008.  The claimant has not

returned to gainful employment since the day of her admitted injury.  For some

unexplained reasons, the initial medical reports from Dr. Hollis were not introduced.

The record does reflect that Dr. Hollis ordered a number of diagnostic tests.  Dr.

Hollis referred the claimant to Paragould Rehabilitation Services for extensive

physical  therapy  related  to  her  right hip and pelvic pain without improvement.

(Cl. Ex. A, pp.1-9)

Apparently, the claimant was next referred to Dr. Ron Schechter, an

orthopedic surgeon in Jonesboro, Arkansas.  However, again, for unexplained

reasons, Dr. Schechter’s reports were not made a part of the record.  The claimant

stated that she went to physical therapy twenty-eight (28) times.  She stated that

she was then referred to another orthopedic specialist, Dr. Brian Dickson, in
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Jonesboro, Arkansas.  The claimant was first seen by Dr. Dickson on May 15, 2008,

reporting the following history:

This is a 38 year old female who works at Smith Drug and started
having pain in her right hip at work on 2-26-08.  She has to squat and
reach on her tiptoes repeatedly during the day.  She has been to
therapy for several visits and did get a little bit of relief with this, but
it has been a few weeks since she was in therapy.  She saw Dr.
Schecter [sic] and he thought it might be a muscle problem.  She is
currently off work.  They had ordered a sit down job, but they can’t
accommodate her at her work place.  (Cl. Ex. A, p.10)

Dr. Dickson noted that the claimant previously had an MRI which was

negative.  He indicated that after reviewing the MRI, he might perform a MR

arthrogram to look for a labral tear.  Dr. Dickson re-instituted therapy.  On June 12,

2008, Dr. Dickson set the claimant up for an intra-articular hip injection which the

claimant stated only helped temporarily.  Because of the lack of substantial

improvement, the claimant was next referred to Dr. James C. Tucker, an orthopedic

surgeon in Little Rock, Arkansas.  (Cl. Ex. A, pp.10-17)

The claimant was first evaluated by Dr. Tucker on July 9, 2008.  Dr. Tucker

was, likewise, concerned that the claimant had a labral tear and scheduled the MR

arthrogram of the right hip.  The claimant returned to Dr. Tucker on July 30, 2008.

Dr. Tucker noted that the radiological studies were consistent with an anterior labral

tear.  He recommended a diagnostic arthroscopy of the right hip with resection of

the torn labrum and evaluation of the ligamentum teres.  The claimant underwent

surgical repair on August 25, 2008.   (Cl. Ex. A, pp.22-23) 



-9-

The claimant returned to Dr. Tucker on September 3, 2008, one week out

from resection of the torn labrum, along with osteoplasty and debridement of the

ligamentum teres.  At that point, Dr. Tucker took her off crutches and started

physical therapy, together with prescription medication.  The claimant returned to

Dr. Tucker on October 1, 2008, with continued complaints down the left hip and leg.

Dr. Tucker ordered additional diagnostic studies including a bone scan to make

sure the claimant did not have RSD.  He continued the claimant on physical

therapy.  Dr. Tucker also recommended that she see her primary care physician

because of complaints with dizziness.  The claimant returned to Dr. Tucker on

October 15, 2008, approximately six (6) weeks post-op.  Dr. Tucker noted that the

bone scan showed no signs of stress fracture and no signs of RSD.  Upon the

claimant’s return to Dr. Tucker on October 29, 2008, he scheduled her for a repeat

MR arthrogram to make sure there was no retear of the labrum.  The tests revealed

no sign of a tear.  Dr. Tucker also treated the claimant with a hip injection with

minimal improvement on November 21, 2008.  Dr. Tucker suggested that the

claimant be evaluated by Dr. Gordon Newbern for a second opinion.  In addition,

he recommended a MRI of the lumbar spine.  The claimant was to return to Dr.

Tucker following the second opinion.  (Cl. Ex. A, p.36)

Apparently, because of respondent’s MCO, the claimant was next evaluated

by Dr. C. Lowry Barnes at Arkansas Specialty Care Center rather than Dr. Newbern

at the request of Dr. Tucker.  Suffice it to say that Dr. Barnes did not have any
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recommendations other than to agree with Dr. Tucker that the claimant needed an

MRI of the lumbar spine which he suspected might be the source of the claimant’s

symptomalogy.  (Cl. Ex. A, pp.37-38)

The claimant then returned to Dr. Tucker on December 31, 2008, following

an MRI of the lumbar spine.  The MRI of the lumbar spine was normal without signs

of a herniated disc.  Dr. Tucker opined that he had worked the claimant up as

thoroughly as possible.  In order to obtain a complete evaluation, Dr. Tucker

decided to refer the claimant for a neurological evaluation.  (Cl. Ex. A, p.41)

On January 22, 2009, the claimant was evaluated by Dr. Reginald J.

Rutherford.  Dr. Rutherford stated that the claimant’s examination revealed

significant functional overlay.  He referred the claimant to Rick Byrd for a functional

capacity evaluation while deferring any additional recommendations until the FCE

was completed.  (Cl. Ex. A, p.42)

The claimant underwent a FCE on February 5, 2009.  The examiner

concluded that the claimant exhibited numerous inconsistencies which were

sufficient to invalidate the entire evaluation.  The claimant last saw Dr. Tucker on

February 18, 2009, at which time Dr. Tucker opined that he had no further treatment

recommendations for the claimant’s hip injury.  The claimant then requested a

second opinion from a second neurologist.  (Cl. Ex. A, p.50)

As previously noted, despite the fact that the claimant initially selected her

family doctor as her initial treating physician, the claimant was granted a one-time
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change of physicians from Dr. James Tucker to Dr. Calin Savu (apparently by

agreement of the parties) as reflected by an Order filed July 8, 2009.  (Cl. Ex. A,

pp.51-52)

The claimant was evaluated by Dr. Savu, a pain specialist, on August 25,

2009.  Dr. Savu performed a physical examination, as well as reviewed various

diagnostic studies which were provided in advance.  Suffice it to say that Dr. Savu

could not fully complete the physical examination due to the claimant’s complaints

of pain during the examination.  Dr. Savu did stated that multiple imaging studies

of the right hip were unremarkable.  He further stated that the MRI of the lower back

was unremarkable as well.  His diagnosis and recommended treatment plan is set

out below:

DIAGNOSIS:     Hip pain after an injury with an unclear mechanism.
Orthopedic assessments that have been plentiful so far and she does
not appear to have a significant problem in that area.  Most of her
pain appears to be located in the lower back.  In my opinion, she has
two different components; one is probably, at least in part related to
facet arthropathy that may result with her deficient positioning, as well
as the prolonged and decreased range of motion, which may cause
the type of axial lumbosacral pain that she is describing.  SI joint
dysfunction may also be a secondary development of her decreased
activity and restriction with motion.  I do not think she has any disk-
related pathology.  Myofascial pain may be present and, again, due
to progressive deconditioning and one of its manifestations, may be
a piriformis syndrome.

Finally, the allodynia involving the right lower extremity may represent
light form of CRPS.  I could not detect any clear-cut neural entry that
should be related to the surgery.
THERAPY PLAN:     An aggressive physical rehabilitation program is
very likely the only option available for Ms. Ellis.  I discussed at length
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with her about the necessary commitment that may take months and
possibly years.  I do not think she has too much time left before
irreversible changes occur.  From our standpoint, it would be
beneficial for her to undergo a series of diagnostic injections, which
may identify sources of pain that, once treated, may allow significant
decrease in pain and facilitate a speedier rehabilitation process.
They involve medial branch, SI and piriformis blocks.  If no
improvement occurs, then physical rehabilitation consisting primarily
of range of motion and core strengthening exercises will need to be
implemented aggressively.  (Cl. Ex. A, p.55)

COMPENSABILITY

The primary issue presented for determination is whether the claimant can

prove that she sustained a low back injury as the result of her February 26, 2008,

injury and/or as a consequence thereof.  In my opinion, the claimant has failed to

prove a back injury arising out of and during the course of her employment which

has been established by medical evidence supported by objective findings as

required by A.C.A. §11-9-102(4)(D).  The claimant has been provided with

substantial medical treatment including evaluations by a number of orthopedic

specialists, as well as a neurologist.  None of the examining and treating physicians

have found any injury, save the admitted injury to the claimant’s right hip which has

been treated surgically.  Although the claimant has continuing physical problems,

and has had restrictions placed on her activities, it appears the problems are

permanent in nature.  Permanent disability has been specifically reserved.  Even

Dr. Savu has opined that the claimant does not have any disc-related pathology.

His diagnosis is based primarily upon the claimant’s complaints of pain and any
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suspected causes of pain related to the claimant’s alleged low back injury are not

stated within reasonable medical certainty.  Again, the claimant has been examined

and evaluated by three (3) different orthopedic surgeons and by a neurologist and

has undergone numerous diagnostic studies.  No doctor has found a back injury as

alleged.  Accordingly, I find that the claimant has failed to prove, by a

preponderance of the evidence, that she sustained a back injury.  Because the

claimant has failed to prove that she sustained a compensable back injury, any

requested additional temporary total disability and medical benefits related to the

back claim are rendered moot.  The immediate claim is not for additional benefits

for the admitted hip injury.  By necessity, claimant’s entitlement to additional

benefits for her admitted injury including, but not limited to vocational rehabilitation

and permanent disability benefits are specifically reserved.

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has
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met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove that

she sustained a low back injury as a compensable consequence of the admitted

injury.  Accordingly, the within claim is hereby respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


