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Hearing before Chief Administrative Law Judge David Greenbaum on July 16,
2010, at Hot Springs, Garland County, Arkansas.

Claimant represented by Mr. Charles R. Padgham, Attorney-at-Law, 105
Crackerbox Lane, Suite E, Hot Springs, Arkansas.

Respondents represented by Mr. Michael E. Ryburn, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted July 16, 2010, to determine whether the claimant

was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on May 19, 2010, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, the issue presented for determination, as well as their

respective contentions were correctly set out in the Prehearing Order, subject to an

amended contention offered by respondents.  A copy of the Prehearing Order was

introduced, without objection, as “Commission’s Exhibit 1.”

It was stipulated that the employment relationship existed at all relevant

times, including April 2, 2007; that the claimant sustained a compensable injury to
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his right shoulder on said date; that he earned sufficient wages to entitle him to

compensation rates of $482.00 per week for temporary total disability and $362.00

per week for permanent partial disability; that respondents paid various medical, as

well as indemnity benefits, including all appropriate temporary total disability; and

that respondents had controverted claimant’s entitlement to additional medical

treatment.

By agreement of the parties, the primary issue presented for determination

was whether the claimant was entitled to additional medical treatment.

Claimant contended, in summary, that his prior treating physician, Dr. Kevin

Rudder, who performed surgery on the claimant’s right shoulder, as well as his new

physician, Dr. Bernard Crowell, have both recommended that the claimant undergo

a repeat MRI study of the right shoulder; that the recommended diagnostic study

was reasonably necessary medical treatment, as well as causally related to the

admitted injury and should be paid by the respondents.

The respondents contended that the claimant was involved in an

independent intervening accident on or about December, 2009; and that the reason

for additional diagnostic studies and/or treatment, if any, would be related to the

independent accident rather than the April 2, 2007, injury.  At the hearing,

respondents further contended that the recommended study was not reasonable

and necessary.

The claimant, Billy J. Ellison, was the only lay witness to testify.   The record
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is composed solely of the transcript of the July 16, 2010, hearing containing two (2)

medical reports, the first, an August 20, 2008, report from Dr. Kevin Rudder, and

the second, a January 22, 2010, report from Dr. Bernard Crowell.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that

he is entitled to additional diagnostic studies, specifically, either an MRI of

the cervical spine and/or right shoulder to determine the exact nature and

extent of his admitted injury.

4. The reason for claimant’s request for additional diagnostic studies and/or

treatment is unrelated to the claimant’s motorcycle accident which occurred

during December, 2009.

5. Because the immediate  claim only concerns entitlement to additional

medical treatment,  attorney’s  fees  are  not  appropriate  under  Ark. Code
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Ann. §11-9-715.

6. Claimant’s entitlement to additional benefits, including, but not limited to

permanent impairment benefits, if any, are specifically reserved.

DISCUSSION

The relevant facts in this claim are undisputed.  Further, I found the claimant

to be an extremely credible witness.  The record reflects that the claimant has an

extremely strong work ethic.  As will be set out further below, the claimant returned

to work within a few months after undergoing right shoulder surgery and has

continued to work for the respondent employer since that time.  It is clear that the

claimant’s request for additional medical treatment is not for the purpose of

obtaining secondary gain, but, rather, to ascertain the reason for his continued

physical problems following the injury and surgery.

Again, the relevant facts are undisputed.  The claimant sustained an

acknowledged injury to his right shoulder on April 2, 2007.  The claimant was

moving a piece of heavy equipment at the time of the injury.  Respondents accepted

the claim as compensable and sent the claimant to Dr. Kevin Rudder, an orthopedic

surgeon in Hot Springs, Arkansas.  Following failed conservative treatment, Dr.

Rudder performed surgery on the claimant’s right shoulder on or about August,

2007.  The claimant stated that he missed approximately four (4) months of work

following the surgery, at which time he returned to work for respondent, Window

Mart, Inc., where he has continued to work since that time.  The claimant testified
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that although he noted some immediate improvement following the surgery on his

shoulder, he has continued to experience constant pain which he described as

being similar to a “toothache.”  The claimant asserted that Dr. Rudder told him that

the pain would eventually go away and that he would return to normal.  The

claimant stated that because his residual symptoms never improved, he returned

to Dr. Rudder.  Because Dr. Rudder suspected a possible pinched nerve, he

recommended a cervical MRI which respondents resisted.  Dr. Rudder’s August 20,

2008, office report is set out, in part, below:

HISTORY OF PRESENT ILLNESS:   Mr. Ellison is in with continuing shoulder and
arm pain.  He injured himself on the job and I operated on him almost at this time
last year and the index operation was actually in July.  He had a hard time with it
and came out with a manipulation and injection and by-and-by did get a little better
but he says his shoulder still hurts.  Today he is within chief complaint of pain in the
posterior aspect of his shoulder.

REVIEW OF SYSTEMS:   Interval review of systems are unchanged.

PAST MEDICAL HISTORY:   Same

PHYSICAL EXAM:   On exam he has signs that are consistent with either a cervical
radiculopathy or a suprascapular nerve palsy.

XRAYS:   AP and lateral xrays today of the cervical spine demonstrate beautiful
intervertebral disc spaces except for C6-7 which shows a significantly decreased
displacement.

IMPRESSION: I thing this cervical radiculopathy superimposed upon a previous
injury.

PLAN:   We are going to get an MRI of the cervical spine and follow up after that
is done.  (Cl. Ex. A, p.1)

Apparently, because respondents refused to pay for the recommended MRI,
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the claimant eventually sought the services of an attorney.  The procedural history

after August 20, 2008, was not documented in the record.  However, it is undisputed

that following a hearing request, the claimant eventually petitioned for a change of

treating physicians from Dr. Rudder to Dr. David Collins.  Respondents agreed to

the change of physicians to Dr. David Collins, and an Order was filed on June 9,

2009, approving a one-time change of physicians from Dr. Rudder to Dr. Collins.

Apparently, Dr. Collins refused to examine and/or treat the claimant.  Accordingly,

an amended change of physician Order was filed on December 11, 2009, directing

a change of physician from Dr. Kevin Rudder to Dr. Bernard Crowell.

Dr. Crowell examined the claimant on January 12, 2010.  Although the history

contained in Dr. Crowell’s report is incorrect concerning the date of the claimant’s

admitted injury, the entire report is set out below:

NAME:    Billy Ellison CHART:   4375 DATE:   01-12-10

REFERRING PHYSICIAN:   None.

CHIEF COMPLAINTS:   Right shoulder pain.

HISTORY OF PRESENT ILLNESS:   This is a 51-year-old male who is status post
arthroscopic surgery on his right shoulder from an injury he sustained on the job
approximately a year ago.  He is still complaining of right shoulder pain.  He is right-
hand dominant.  He has pain with forward elevation and with abduction.  He has
retained an attorney secondary to increasing pain in his shoulder.  He reports that
prior to his surgery he had to have manipulation of his shoulder and then after
surgery he had another manipulation of his shoulder secondary to capsulitis.  He
also relates that the surgeon wanted to do a repeat MRI scan of his right shoulder
secondary to his post op pain, but it was declined by the insurance company.
PAST MEDICAL HISTORY:   Nicotine abuse.
PAST SURGICAL HISTORY:   Right shoulder rotator cuff repair, along with
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amputation of the tip of his left index finger.
MEDICATIONS:   None.
ALLERGIES:   NONE.
SOCIAL HISTORY:   He smokes one and a half packs of cigarettes per day.  He
drinks alcohol rarey.
FAMILY HISTORY:   Lupus and alcohol dependence.
REVIEW OF SYSTEMS:   Very low energy, loss of hearing, ear pain, sore throat,
easy bruising, back pain, and loss of memory.
EXAMINATION:
VITALS:   WEIGHT: 197 LBS.   VSS.  TEMP: Afebrile.
GENERAL:   He is a well-nourished, well-developed individual.  Alert and oriented
X 3.
PECTORAL GIRDLE:   On examination of his shoulder, foward elevation is
approximately 150°.  He can perform a subscapulary lift off test.  He has pain with
abduction and internal rotation of his shoulder with pain primarily in the posterior
aspect of his shoulder.  Strength in the shoulder appears to be 4+/5 splitted by pain.
REVIEW OF STUDIES:   X-rays brought in by the patient of his cervical spine
reveal a normal lordotic curve.  There are no fractures, dislocations, subluxations,
or soft tissue shadows noted.
IMPRESSION:   Subacromial bursitis with rotator cuff tendinopathy of his right
shoulder.
PLAN:   MRI scan with and without contrast.  I will notify him of the results.
(Cl. Ex. A, p.2)

The sole issue presented for determination is whether the claimant is entitled

to additional diagnostic studies and possible follow-up treatment.  In my opinion, a

preponderance of the evidence supports the claimant’s request.

Respondents’ primary contention is that the claimant was involved in an

independent intervening accident during December, 2009, and that the reason for

the additional diagnostic studies and/or treatment, if any, is related to the

independent accident.  Respondents’ assertion is without merit.

As previously pointed out, the claimant’s authorized treating physician, Dr.
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J. Kevin Rudder, recommended an MRI of the cervical spine on August 20, 2008.

Dr. Rudder’s recommendation was more than a year prior to the claimant’s

motorcycle accident.  Further, Dr. Rudder gave a reasonable explanation for his

recommendation.  Specifically, he noted on examination that the claimant has signs

that were consistent with either a cervical radiculopathy or an suprascapular nerve

palsy.  The claimant’s credible testimony reflects that he has continued to

experience symptoms which Dr. Rudder felt would be eliminated over time.  The

claimant has continued to work.  Nevertheless, his symptoms have remained

constant.  Additional diagnostic studies are warranted.

At the hearing, respondents also raised reasonable and necessary as a

defense to this claim.  Again, I find the claimant’s request to be reasonable and

necessary, as well as related to the admitted injury.

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d

613 (1998).  What constitutes reasonably necessary medical treatment under

A.C.A. §11-9-508 is a question of fact for the Commission.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v.

Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  Medical treatment which is

required to stabilize and maintain an injured worker’s status remains the

responsibility of the employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,
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649 S.W.2d 845 (1983).   When assessing whether medical treatment is reasonably

necessary for the treatment of a compensable injury, the Commission must analyze

both the proposed procedure and the condition it is sought to remedy.  Deborah

Jones v. Seba, Inc., AWCC #D511255, Full Commission Opinion filed December

13, 1989.

I find that the claimant is entitled to additional diagnostic studies to determine

the true nature and extent of his admitted injury.  I recognize that two (2) orthopedic

surgeons have recommended different diagnostic studies, specifically, the original

treating physician recommending a cervical MRI and the change of physician doctor

recommending a repeat right shoulder MRI.  In my opinion, either or both are

warranted in order to determine the true nature of claimant’s injury.  Further, there

is no credible evidence whatsoever that the claimant sustained an independent

intervening injury.  Although the claimant was involved in a motorcycle accident no

injury was sustained at the time.  The need for the additional treatment pre-dated

the motorcycle incident.  Accordingly, I hereby make the following:

AWARD

Respondent, Cannon Cochran Management Services, Inc., is hereby

directed and ordered to pay continued, additional medical treatment, including, but

not limited to recommended MRIs as determined by the claimant’s authorized

treating physician.

IT IS SO ORDERED.
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DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


