
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F611645

WILLIAM L. EFIRD, EMPLOYEE CLAIMANT

DEPARTMENT OF CORRECTION, EMPLOYER RESPONDENT

PUBLIC EMPLOYEE CLAIMS,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER FILED OCTOBER 7, 2010

Hearing before Chief Administrative Law Judge David Greenbaum on October 4,
2010, at Hot Springs, Garland County, Arkansas.

Claimant appeared, pro se.

Respondents represented by Mr. Terry Don Lucy, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was  conducted  on October 4, 2010, to determine whether this

claim should   be   dismissed   for want   of  prosecution   pursuant  to  Ark.  Code

Ann. §11-9-702 and Commission Rule 099.13.

This immediate claim concerns an alleged accident and injury occurring on

or about October 13, 2006.  Although respondents initially paid some limited

medicals while investigating the claim, respondents have controverted the claim in

its entirety while maintaining that the claimant was not performing employment

related services at the time of his accident and injury.

This claim has an unusual procedural history which will be summarized

herein.  The Commission file reflects that the claimant has never filed a
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Commission Claim Form AR-C.  On or about October 20, 2006, the employer filed

a Commission Form A-1, Employer’s First Report of Injury.  Thereafter, the

respondent, Public Employee Claims Division, filed a Commission Form AR-2 dated

October 20, 2006, and received October 23, 2006, controverting the claim in its

entirety.  Based upon respondent’s filings, the Commission’s Operation and

Compliance Division advised the claimant in a form letter dated October 23, 2006,

that respondents were denying his claim.  In response, the claimant wrote a letter,

pro se, dated November 9, 2006, stating that he wished to appeal his claim.  The

claim was then assigned to the Legal Advisor Division for either a legal advisor

conference and/or a mediation conference.  A notice was sent by the Legal Advisor

Division on November 30, 2006, scheduling the claim for a legal advisor conference

on December 6, 2006.  It appears that a legal advisor conference was held before

a legal advisor without resolution and the claim was returned to the Commission’s

general files.  A Commission Form AR-4 dated December 28, 2006, reflecting

payment of medical expenses in the amount of $205.78 was filed on January 2,

2007.  No further action was taken by the claimant. 

On August 11, 2010, respondents filed a Motion to Dismiss without Prejudice

requesting that the claim be assigned to an Administrative Law Judge for further

consideration.  The claim was assigned to my office on August 16, 2010.  A letter

was sent to the claimant on August 16, 2010, requesting that he respond to the

Motion or request a hearing within twenty (20) days.  The claimant was advised that
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failure to respond could result in the dismissal of his claim.  Said notice was

received as reflected by return receipt of certified mail, date of delivery August 19,

2010.  No response was received from the claimant.  Accordingly, on September

7, 2010, a Notice of Hearing was sent to the parties, scheduling the claim for a

hearing on October 4, 2010.  The subject of the hearing was limited to respondent’s

Motion to Dismiss the claim.

As reflected above, the claimant appeared at the hearing.  When questioned

concerning his failure to respond to the prior notice, the claimant stated that he was

advised by a legal advisor that his claim had been dismissed.  A legal advisor

memorandum dated December 6, 2006, reflects that the claimant was advised that

his claim was being denied because it was alleged he was not performing

employment services when the accident occurred.  The memorandum further

reflects that following the conference, the legal advisor called the claimant back to

discuss in more detail the status of his claim.  The claimant was further advised of

his legal rights, including the right to any attorney, as well as his obligations,

including his burden of proof, as well as information on the statute of limitations.

The claim was returned to the Commission’s general files.  The claimant was

assured that, to date, his claim had not been dismissed.  The claimant was advised

that the purpose of the scheduled hearing was to determine whether the claim

should be dismissed for want of prosecution.  Following an explanation of the

claimant’s rights, he stated that he did not wish to pursue his claim.  Respondents
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again moved for a dismissal without prejudice.  The claimant was advised on the

record that a dismissal of his claim without prejudice might effectively dismiss the

claim with prejudice because the date of his injury was almost four (4) years old.

The claimant was advised that it was my belief that his claim would be barred by the

statute of limitations, unless he either requested that the dismissal be set aside

and/or an appeal taken within thirty (30) days following any decision on the Motion.

The claimant was encouraged to consult an attorney forthwith in order to determine

whether he objected to the dismissal of his claim.

From a review of the record as a whole, I hereby make the following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The claimant was involved in an incident on or about October 13, 2006,

resulting in injury to his shoulder.

3. Respondents have controverted this claim in its entirety, maintaining that the

claimant was not performing employment services when the accident

occurred.

4. A legal advisor conference was conducted December 6, 2006, which was

unsuccessful in resolving the claim.  Following the December 6, 2006,

conference, the claim was returned to open general files, pending further

instructions from either party. 
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5. The claimant has failed to prosecute his claim.

6. This claim should be dismissed pursuant to Ark. Code Ann. §11-9-702(a)(4)

and Commission Rule 099.13.

DISCUSSION

Rather than conduct a further analysis of the record in this cause, suffice it

to say that the claimant has failed and/or refused to prosecute his claim.  A hearing

was scheduled at respondent’s request pursuant to the decision in Dillard  v.

Benton County Sheriff’s Office, 87 Ark. App. 379, 192 S.W.3d 287 (2004).

Again, the claimant appeared at the hearing and did not object to the

dismissal of his claim.  After full consideration of the facts, issues, and the law, and

with notice of this request being received by the claimant, without objection thereto,

it is hereby determined that this claim should be, and it is, hereby dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


