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STATEMENT OF THE CASE

A prehearing telephone conference was conducted on November 16,

2010, specifically, to consider whether to approve an Agreed Order filed in this

claim.  The claim has an extremely lengthy and complicated procedural

history.  More specifically, the claim has been the subject of four (4) prior

prehearing conferences reflected by Prehearing Orders filed on October 10,

2007; October 31, 2007; September 24, 2008; and September 16, 2009.

Following the September 16, 2009, prehearing conference, an evidentiary

hearing was scheduled for November 6, 2009.  The November 6, 2009,
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hearing was cancelled because the claimant was scheduled to undergo back

surgery on November 6, 2009.  The hearing was rescheduled for February 12,

2010.  As will be set out further below, this claim has been disputed in its

entirety.  However, because the claimant’s medical treatment during the

summer and fall of 2009, including claimant’s November 6, 2009, surgery was

paid by her husband’s health insurance provider, additional issues were

raised for the first time at the February 12, 2010, hearing, which further

complicated the claim.  Accordingly, a procedural summary of the claim

following the September 16, 2009, prehearing conference is warranted.

During the September 16, 2009, prehearing conference, it was

stipulated that the employee/employer/carrier relationship existed between the

parties at all relevant times prior to January 6, 2006; that the claimant earned

sufficient wages to entitle her to compensation rates of $231.00 per week for

temporary total disability and $173.00 per week for permanent partial

disability; and that respondents had controverted the claim in its entirety for

purposes of attorney’s fees.

The claimant contended, in summary, that she sustained a

compensable injury as the result of a specific incident identifiable in time and

place of occurrence on January 9, 2006; that she was entitled to temporary

total disability benefits for the period beginning January 10, 2006, and
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continuing through November 1, 2006; that following surgery, she was entitled

to additional temporary total disability for the period beginning February 1,

2008, and continuing through at least April 14, 2008, when she last saw her

treating surgeons; that respondents should be held responsible for all

outstanding hospital, medical, and related expenses, together with continued,

reasonably necessary medical treatment; and that a controverted attorney’s

fee should attach to any benefits awarded.  During the September 6, 2009,

conference, claimant requested the opportunity to add permanent impairment

as an issue in the event a final report and impairment rating was received

prior to the hearing.  The claimant reserved the issue of wage-loss disability,

if any.

The respondents contended that the claimant did not sustain a

compensable injury within the meaning of the Arkansas workers’

compensation law on January 9, 2006.  Alternatively, respondents maintained

that if the claimant did sustain any type of injury, it was a sprain or strain,

overlying, pre-existing degenerative disc disease and, as such, the condition

would have resolved within four (4) to six (6) weeks.  Finally, respondents

maintained that the January 9, 2006, injury did not cause any permanent

impairment to the claimant.

 As previously noted, the claimant underwent a second surgery on
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November 6, 2009.  At the February 12, 2010, hearing, the claimant amended

her contentions to request additional temporary total disability beginning

November 6, 2009, and continuing through an undetermined date based upon

her release by her current treating physician, Dr. Gregory Ricca.

Following the February 12, 2010, hearing, the parties entered into

lengthy settlement negotiations and requested that an Opinion addressing

compensability, as well as claimant’s entitlement to benefits, be held in

abeyance until the parties exhausted settlement negotiations.  The primary

obstacle to resolving the claim was because the claimant had received various

benefits after January 9, 2006, from the employer in the form of group health

insurance benefits and from a group disability policy.  In addition, the record

reflects that the claimant worked for other employers following her alleged

injury.  Finally, following the claimant’s January 6, 2006, injury, she  married

Michael Powers. The record reflects that during the litigation process her

husband’s health insurance provider paid medical bills related to the last

surgery on November 6, 2009.  Prior to the settlement of the claim, the parties

made diligent attempts to obtain releases of any potential subrogation liens.

Eventually, the parties filed a Joint Petition for final settlement.  A Joint

Petition hearing was conducted on July 9, 2010.  Although the parties

obtained releases related to the claimant’s short-term disability and medical
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coverage provided by the employer, they never received a release of any

potential claim from her husband’s health insurance provider.  In a letter dated

July 13, 2010, from this Commission to United HealthCare, said provider was

granted until July 30, 2010, to object to the proposed final settlement.  The

carrier was further advised that failure to respond would be deemed a waiver

of its right to assert a lien in the claim.  Further, the provider was advised that

if a lien was filed, it would be required to appear at a hearing.  By letter/fax

dated July 29, 2010, the Commission was advised that Ingenix Subrogation

Services had been retained to pursue a recovery for the medical benefits paid

on behalf of Krystle Powers.  Although, the letter from Ingenix  and

attachments was confusing and contained errors, it was considered a

potential lien.  On August 3, 2010, an Order was filed denying the proposed

Joint Petition settlement.  The parties were encouraged to confer and then

advised how they wished to proceed on the claim.  The claim was eventually

returned to the Commission’s general files on September 21, 2010 pending

further requests from the parties.

On October 11, 2010, the parties filed an Agreed Order which is set out,

in substantial part, below:

AGREED ORDER

Come now the Claimant, Krystal Edwards, by and through her attorney,
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Kristopher [sic] Richardson, and the Respondents, by and through their
attorneys, Dover Dixon Horne PLLC, and for their Agreed Order, doth state:

1. That, the Claimant was employed by the Respondents on or about
January 9, 2006, at which time she experienced an incident resulting
in pain in her back.  At the time, the Claimant was earning sufficient
wages so as to entitle her to receive temporary total disability benefits
in the amount of $231 per week and permanent partial disability
benefits in the amount of $173 per week, in the event she had
sustained a compensable injury.

2. That, the Claimant on her own, sought medical treatment from the
Great River Medical Center in Blytheville, Arkansas and subsequently
had a MRI done of her back reflecting degenerative disc disease and
bulges at 2 levels.

3. That, the Claimant subsequently saw Memphis neurosurgeon, Dr.
Harry Friedman who caused a MRI to be done of the Claimant’s back
and neck and pronounced the Claimant as having degenerative disc
disease at multiple levels.  The Claimant was referred to a pain
specialist in Jonesboro, Arkansas who subsequently released the
Claimant to return to work in 2006.

4. That the Claimant did not return to work for the Respondents but
returned to regular work in the fall of 2006, working for short time and
then quitting at the instance of her spouse.

5. That, the Claimant continued to have trouble with her back periodically
and was seen subsequently by Jonesboro neurosurgeon, Dr. John
Campbell who performed surgery on the Claimant in October 2008.
The Claimant continued with problems in the neck and in the fall of
2009, underwent a second surgery performed by Dr. Ricca, another
Jonesboro, Arkansas neurosurgeon.

6. That, this matter has been hotly contested by both parties as to whether
the Claimant, in fact, had sustained compensable injury and the parties
elected to pursue a Joint Petition for Final Settlement in lieu of workers’
compensation litigation.  Without admitting liability, the Respondents
entered into the settlement strictly to resolve this highly disputed claim
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and to buy their peace and the Respondents likewise proposed to pay
the Claimant the sum of $15,000 and her attorney, Kristopher [sic]
Richardson, the sum of $3,750.  This proposed settlement was to be
entered into to fully resolve the above noted workers’ compensation
claim.

7. While the parties had agreed to the proposed Joint Petition, pursuant
to A.C.A. §11-9-411, notification was sent to all parties who provided
medical benefits during this period of time.  This included the health
insurance carrier of the Claimant’s husband whose health insurance
had apparently provided and paid for medical benefits for the Claimant
in the summer and fall of 2009.

8. That, the parties agree and believe that the medical treatment provided
the Claimant in the summer and fall of 2009 were not causally related
to the alleged incident of January 9, 2006, and therefore not the
responsibility of the Respondent.

9. That, the parties have agreed to pursue this Agreed Order and resolve
her workers’ compensation claim save the question of the medical lien
sought by Mrs. (Edwards) Powers’ husband’s health insurance
company.  According to the provisions of the Agreed Order, the
Claimant will be paid the sum of $15,000 and her attorney will be paid
the sum of $3,750.  It is expressly agreed between the parties that
question of the lien, if any, pursued by the Claimant’s spouse’s health
carrier, shall be expressly reserved.

10. That, the Claimant realizes that she could pursue her full workers’
compensation claim before the Commission at which time she could be
awarded an amount greater than, lesser than or equal to the amount
set forth therein at all or no amount at all.  The Claimant likewise
realizes that in the event this Agreed Order were approved, there will
be no further claim arising out of her alleged injury of January 9, 2006
and that the Respondents will be forever relieved of all liability for any
responsibility for any injuries which she sustained as a result of this
accident either directly or indirectly.  The parties likewise agree that if
this Agreed Order were to be approved, the Arkansas Workers’
Compensation Commission shall have no further jurisdiction of any
claim for benefit accruing to the Claimant out of the accidental injury
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sustained by her on or about January 9, 2006.  

That, being aware of these facts and having reviewed them with her
counsel, the Claimant states it would be for best interest for the Commission
to approve this Agreed Order thus concluding her claim for Workers’
Compensation relief under the laws of the state of Arkansas.

WHEREFORE, premises considered, the parties pray that a hearing be
scheduled on the Agreed Order and that approval be granted and that the
Respondents be fully and finally relieved of any and all responsibility to the
Claimant as a result of the accident occurring on or about January 9, 2006.

The claim was then reassigned to this Administrative Law Judge to

consider the proposed Agreed Order submitted by the parties.

In order to provide Ingenix with due process, a letter was sent to Ingenix

Subrogation Services on October 21, 2010.  The letter was sent both Certified

Mail, as well as First-Class Mail and is set out, in part, below:

Ingenix
ATTN: Ms. Paula Carrington
P.O. Box 26649
10701 West Research Drive
Wauwatosa, WI 53226

RE: Krystle A Edwards v. Milwaukee Electric Tool Corp.
WCC #F706995

Dear Ms. Carrington:

The above-styled claim has a lengthy and complicated procedural history.  It
involves a workers’ compensation claim for an alleged injury which occurred
on January 9, 2006, while the claimant worked for Milwaukee Electric Tool
Corporation.

A proposed final settlement was scheduled on July 30, 2010.  United
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Healthcare, your client, was put on notice of this settlement by my letter dated
July 13, 2010.  (Ex.1) You filed a lien for the first time, by letter/fax dated July
29, 2010.  (Ex.2) The final settlement was denied as reflected by Joint Petition
Order filed August 3, 2010.  (Ex.3) It is my understanding that the parties
attempted to obtain a waiver from your company and/or your client without
success.  The claim was returned to the Commission’s general files on
September 21, 2010.  This letter was sent to you and United Healthcare.
(Ex.4)

In response, United Healthcare advised it was unable to locate any records
for the claim.  See its September 29, 2010, response letter to my attached
September 21, 2010, letter.  (Ex.5) The parties have now filed a proposed
Agreed Order.  Since no copy was sent to you, a copy is enclosed.  (Ex.6)

In the event you or your client wish to request a hearing to prove your
asserted lien is related to the January 9, 2006, claim, please advise forthwith.
I will take the proposed Agreed Order under advisement pending receipt of a
fully executed copy, as well as your response.  You have fifteen (15) days to
file a formal response.

The aforementioned letter was received by Ingenix as reflected by

return receipt of Certified Mail Item #7196 9007 4890 0103 8754.  No

objection or response was received from Ingenix Subrogation Services.

Further, as pointed out above, United HealthCare advised that it was unable

to locate any records for the claim.  This is understandable since that provider

did not provide any benefits for almost four (4) years following the claim, and,

further, the respondents herein were not its clients.  The fully executed Agreed

Order was filed on November 15, 2010.

Next, a November 16, 2010, prehearing telephone conference was

conducted in the claim.  During the conference, both parties agreed to waive
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the right to another hearing in this claim.  The parties requested that the

proposed Agreed Order be submitted on the existing record, specifically, the

record established during the February 12, 2010, hearing, together with

documentary evidence submitted subsequent to the hearing, including the

Agreed Order signed by both parties.

The record in this claim is composed of the transcript of the February

12, 2010, hearing containing numerous exhibits, together with the evidentiary

depositions of Dr. Harry Friedman and Dr. John Campbell which were

introduced as “Joint Exhibit1" and “Joint Exhibit 2,” respectively at the

February 12, 2010, hearing and retained in the Commission file in bound form.

In addition, the documentary evidence previously identified will be blue-

backed and made a part of the record herein.

After full consideration of the facts, issues, and the law, and with notice

to the parties of this request, it is herein concluded that the Agreed Order filed

by the parties should be, and it is, hereby approved.  Accordingly, I hereby

make the following:

AWARD

Respondents, Milwaukee Electric Tool Corporation, and/or Tokio

Marine and Fire Insurance Company, is hereby directed and ordered to pay,

to the claimant, the sum of $15,000.00.  
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Additionally, claimant’s attorney, Mr. Kristofer E. Richardson, is

awarded an attorney’s fee in the amount of $3,750.00, all of which is to be

paid by respondents.  

Upon payment of the aforementioned sums, the consent Order fully

resolves any dispute between the claimant and respondents herein.  Any

issues related to a potential lien by the claimant’s husband’s health insurance

carrier have been expressly reserved.  However, the party requesting any

further proceedings shall have the burden of proof on any additional issues

raised, as well as be responsible for any reasonable costs associated with

further proceedings.

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


