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STATEMENT OF THE CASE

On February 23, 2010, the above captioned claim came on for a

hearing at Springdale, Arkansas.   A pre-hearing conference was

conducted on December 9, 2009, and a pre-hearing order was filed on

December 10, 2009.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to his hip.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Whether weight loss surgery is reasonable, necessary, and

related to the admittedly compensable hip injury.

Claimant’s contentions are:

“(a) Employee/employer relationship existed on
March 25, 2006. On that date, claimant
sustained compensable injuries to his body as
a whole.

(b) That the claim has been admitted as
compensable and benefits have been paid.

(c) That claimant’s hip has deteriorated and
is in a new healing period and entitled to
reinstatement of temporary total disability.

(d) That the claimant’s treating physician,
Dr. Hanby, reasonably believes that claimant
requires total hip arthroplasty.  (See note by
Dr. Hanby of the Ozark Orthopaedic Clinic
dated 3/31/08).

(e) That the claimant’s treating physician,
Dr. Hanby, believes that claimant must lose
weight in order to have the hip arthroplasty
performed.

(f) That the claimant’s treating physician,
Dr. Hanby, referred claimant to Dr. Kristin
Roller of the Roller Weight Loss Institute,
and that Dr. Roller believes claimant needs a
weight reduction surgery in order to lose
weight.

(g) That a weight reduction surgery is
reasonably necessary in order for claimant to
undergo the required hip arthroplasty.

(h) That the total disability and weight loss
procedure surgery has been controverted and
claimant is entitled to controverted
attorney’s fees.”
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Respondents’ contentions are:

“The State should not compel Respondents to
pay for weight reduction surgery given the
dangers associated with such surgery.”

The claimant in this matter is a thirty-nine-year-old male who

was employed by the respondent as a Sargent in the Prairie Grove

Police Department.  During an incident in which the claimant was

attempting to arrest a fleeing subject, he tackled the subject and

landed wrong on his hip.

The claimant’s injury was accepted as compensable by the

respondents and he eventually received medical treatment by Dr.

Chris Hanby.  The claimant received a core decompression of his

right hip in an effort to avoid a total hip replacement.  That core

decompression failed and the claimant has been recommended for a

total left hip replacement by his treating physician, Dr. Hanby.

The reasonableness or necessity of that left hip surgery is

not in dispute.  The respondents agree that the claimant’s

recommended left hip surgery is reasonable and necessary medical

treatment for his compensable injury.

The only issue to resolve in this matter involves the

claimant’s weight.  Dr. Hanby has recommended that the claimant

lose weight in order to have the recommended left hip surgery.

The respondents do not dispute that the claimant must lose

weight before he can undergo the surgery; however, the claimant has

requested that the respondents pay for a surgical form of weight

reduction.  The respondents contend that the surgical form of

weight loss resolution is not reasonable and necessary medical
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treatment.  The respondents set forth that there are other weight

loss methodologies available to the claimant to resolve his weight

loss needs.

At the time of the claimant’s compensable injury, it was his

credible testimony that he weighed between 300 and 325 pounds.  At

his highest weight after the compensable injury he weighed 465

pounds.  The claimant has testified to using several different

methods to try and lose weight on his own.  The following was

testimony given by the claimant on direct examination regarding his

weight lose efforts:

“Q. Now, there is various times within the
medical reports where they recommend that you
lose weight, and there is documentations of
you losing weight during your treatment; is
that correct?

A. Yes, sir.

Q. Can you kind of take me through that
process.  What would you do to lose weight
during that time frame?

A. I tried several different programs to lose
weight.  I did Body for Life.  That is an EAS
sponsored program.  It is a supplement
company.  I managed to get down to about 340,
350 pounds, and then I wasn’t able to push
hard enough and I started gaining weight
again.

Q. What do you mean by you weren’t able to
push hard enough?

A. I wasn’t able to exercise enough to burn
enough calories because I had too much pain,
and I didn’t have all of the mobility I needed
to do all of the exercises.

Q. Was that part of the program was to do
physical activity?
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A. Yes.  That was the main part of the
program.  Well, I would say half of it.  Half
of it was exercise and the other half was
nutrition.

Q. All right.  So after you indicated you were
not able to push yourself anymore, did you
gain that weight back?

A. Yes, I did.

Q. What other types of weight loss programs
did you try?

A. I also did Metabolic Research Center.

Q. Tell the Judge a little bit about that
weight loss program?

A. That was basically diet with some exercise,
and I started it at 417, I believe, and I got
down to around 340.  And then once again, my
body just quit because I wasn’t able to be
active enough and burn enough calories.

Q. All right.  And you gained how much of that
back?

A. Went all the way up to 465.

Q. Okay.  Now, you said you weighed
approximately 3- to 325 at the time that the
incident occurred.  How tall are you?

A. Six foot.

Q. You are six-foot tall?

A. Yes, sir.”

The claimant also testified that he was ultimately unable to

lose the weight required to have the recommended hip surgery on his

own.  The following is testimony from the claimant on direct

examination regarding his failure to lose the weight:

“Q. And what ultimately happened as a result
of trying to lose weight on your own?
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A. I just wasn’t able to get below the 340,
350 mark, and he wanted me to get well below
that for the implants to last longer.

Q. What is your understanding that the maximum
weight for the implants are?

A. The maximum weight, as I understand it, is
350.

Q. And what do you understand the result of
not weighing less than 350 pounds to be on the
wear of those implants?

A. From what I have understood from the
doctor, it could cause failure of the implants
within a year to five years.

Q. So what level of interest do you have of
getting your weight down before you have your
surgery?

A. Very interested and extremely concerned
about it and want to get my weight down
because I want the implant to last as long as
possible.”

Dr. Hanby referred the claimant to Dr. Roller at the Roller

Weight Loss Institute in Springdale, Arkansas.  On October 16,

2009, the claimant was first seen at the Roller Weight Loss

Institute.  On January 7, 2010, the claimant was recommended for

surgical intervention in the form of a laparoscopic sleeve

gastrectomy.  The claimant was admitted on January 20, 2010, for

that procedure and discharged on January 22, 2010.

On the date of the hearing which was February 23, 2010, the

claimant weighed in at 334.2 pounds.  After review of the testimony

of the claimant which I found to be credible and the admitted

medical records, it is clear that the claimant has made several

genuine attempts to lose weight.  The desire and need for this

weight loss is great in that without the weight loss the
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recommended hip surgery is unavailable.  Inasmuch, I find that the

surgical intervention for his weight loss was both reasonable and

necessary medical treatment.  That treatment was given after

several attempts to lose weight with more traditional methods and

through the recommendations of Dr. Roller to whom the claimant was

referred by his authorized treating physician.  Evidence that this

was reasonable and necessary treatment was also shown through the

claimant’s actual weight loss since this surgical intervention has

taken place.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on December 9, 2009, and contained in

a pre-hearing order filed December 10, 2009, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that the surgical intervention performed on him for the purpose of

weight loss was both reasonable and necessary medical treatment.

3. The respondents shall be responsible for the cost

associated with the claimant’s surgical weight loss intervention.
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ORDER

The respondents shall pay the reasonable and necessary medical

costs associated with the claimant’s surgical weight loss

intervention.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


