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Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in
Springdale, Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas.

Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville,
Arkansas.

STATEMENT OF THE CASE

On May 18, 2010, the above captioned claim came on for a

hearing at Springdale, Arkansas.   A pre-hearing conference was

conducted on June 18, 2010, and a pre-hearing order was filed on

June 25, 2010.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On May 10, 2008, the relationship of employee-employer-

carrier existed between the parties.

3. The claimant sustained a compensable injury to his cervical

spine on May 10, 2008.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s low back injury in May

2008 or alternatively in August 2008.

2. Related medical.

Claimant’s contentions are:

“Claimant sustained a compensable low back
injury from rapid, repetitive work culminating
in an incident on May 10, 2008.  Claimant also
contends that he sustained a recurrance (sic)
or aggravation or new injury on August 6,
2008.”

Respondents’ contentions are:

“The respondents contend the claimant did not
sustain a compensable injury to his low back
as defined by the Arkansas Workers’
Compensation Act either cumulative trauma or
specific injury on May 10, 2008 or a
recurrence or aggravation on August 6, 2008.”

The claimant in this matter is a forty-six-year-old male who

is employed by the respondent.  It is the claimant’s contention

that he has suffered a compensable low back injury and that injury

occurred in May 2008.  The claimant alternatively argues that his

low back injury occurred on August 6, 2008.

To prove a compensable low back injury, the claimant must

prove the existence of objective medical finding of derangement to

his low back.  On August 3, 2009, the claimant underwent an MRI of

his lumbar spine at the Northwest Internal Medicine Clinic.  A

report was completed by Dr. Daniel P. Chisholm which revealed “a

mild to moderate broad-based disc osteophyte protrusion bilaterally

at C5, C6.”
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This lumbar MRI was performed on the claimant after his

alleged May 2008 low back injury and also after his alternative low

back injury date of August 6, 2008.  This diagnostic test is

sufficient to prove that the claimant has the required objective

medical finding to prove his alleged low back injury compensable.

However, the claimant must also prove a causal connection

between his employment activities and his objective medical finding

of low back injury to prove this injury compensable.

The claimant testified on direct examination as follows

regarding his work activities when the alleged May 10, 2008, low

back injury occurred:

“Q. Okay. What were you -- what happened on
May 10th of 2008?

A. I was up on a wave in the freezer and I was
pulling burrito boxes off a pallet. I was up,
oh, about ten feet high or so and I pulled
down about eight or ten boxes.

Q. Now, a wave, what is that just briefly?

A. It's a machine that lifts you up so you
can reach items.

Q. And when you had pulled those boxes,
what happened?

A. I started feeling, like, my tight
muscles in my left shoulder area and my
lower back and my neck started hurting.

Q. Were you having any problem with those
areas before you were pulling these boxes?

A. Only my neck, which was many years ago
back in the '90s.

Q. About how long did it take you to pull
the boxes?
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A. Oh, less than five minutes.”

The claimant then testified regarding his reporting of the

alleged May 10, 2008 injury as follows:

Q. So after you finished pulling these boxes
and you were experiencing those symptoms,
did you report those to someone?

A. No. I thought they'd go away. I thought
it's just probably something minor at
first.

Q. Did you continue to work?

A. Yeah.

Q. Did you stay at your same job?

A. Yeah, I was still working there.

Q. Did you ever report this injury?

A. Yeah, I finally reported it. When it
got worse every day, I knew there was
something really wrong.

Q. When about -- how long after the
incident did you report it?

A. I think it was six days later.

Q. And during those six days, had you
continued to work at your normal job?

A. Yes.

Q. Were you having any problems doing your
job?

A. Yeah. It was getting worse and worse.

Q. What kind of symptoms were you having
during those six days?
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A. I was having pain in my muscles in my
shoulder, left shoulder, and my neck and
my lower back.

Q. And when you reported the incident, who
did you report to?

A. Jo -- I believe it was Jo Turner -- and
a lady in the office, Bonnie. I think
Bonnie was in there.

Q. Who is Jo Turner?

A. Jo Turner was my boss at the time.

Q. And did she fill out papers with you?

A. She got some other managers together
and we went in the office and talked.

Q. And is that where Bonnie was was in the
office?

A. No. We went in a different room.

Q. So did you fill out some papers?

A. Yeah.”

The claimant was sent to Dr. Mark Malone at the time he

reported the injury.  The following is an excerpt from a medical

record of that visit:

“SUBJECTIVE: The patient is a 43-year-old male
that comes in today for evaluation.  He
started having pain six days ago when lifting
a box at work on 05/10/2008.  The pain was
much worse the next morning and continued to
hurt throughout the next five days.  It became
acutely worse yesterday after doing some more
lifting work.  He describes the pain as a
tightness and burning pain in his left
shoulder.  It has not been relieved with pain
medication.  It is helped a little bit with
massage by his wife yesterday.  He is not
having any pain radiating down his arm or any
weakness in his arm or back. (Emphasis added)
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He has a history of a neck injury in the
remote past but it was symptomatically
different from this.  He was off of work for
some time back in the 1990s with his neck
injury.”

On June 6, 2008, the claimant was again seen by Dr. Mark

Malone.  The following is an excerpt from that report:

“SUBJECTIVE: The patient comes in for follow-
up.  He continues to complain of problems with
his right leg and thigh burning for the past
week.  He went into the ER two days ago and
had a pretty normal evaluation there.  I have
treated him with Flexeril, naproxen, Percocet,
and Tramadol none of which seem to help his
symptoms.  Interestingly, during his
evaluation, he made a comment to our x-ray
tech that when he was having his x-rays done
that “he is an old pro at this.”  Also, he
tells me that he has already filed a lawsuit
against Wal-Mart for the workman’s comp.  I
did discuss the case with the workman’s comp
coordinator and my understanding is that he
was referred to me only for the problem with
his neck and shoulder.”

On July 7, 2008, the claimant was again seen by Dr. Mark

Malone.  The following is an excerpt from that report:

“SUBJECTIVE: The patient is a 44-year-old male
that comes in with continued spasm in the left
shoulder.  He is also having pain in his right
leg although he does physical therapy for
shoulder and neck injury.

“ASSESSMENT: Subacute C-spine and left
shoulder strain.”

On July 21, 2008, the claimant again saw Dr. Mark Malone.  The

following is an excerpt from that report:

“SUBJECTIVE: The patient comes in for
workman’s comp follow-up.  He continues to
complain of a lot of pain in his neck and
shoulder.  He has had 5 or 6 physical therapy
evaluations.  He says subjectively he feels
like he is making some mild progress although
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he seems like he is expecting to have more
work done.”

ASSESSMENT: Persistent C-spine and shoulder
pain.”

On August 6, 2008, the claimant alternatively alleges to have

injured his low back.  The following is testimony on direct

examination regarding his employment activities when he

alternatively alleges he sustained a compensable low back injury:

“Q. Now, what job were you doing on August 6
of 2008?

A. I went up to door greet.

Q. Was that a light-duty job?

A. Yes, it was.

Q. Why were you on light duty?

A. For my injury.

Q. What happened on August 6?

A. I was standing there, just got over
there and was speaking with the other
fellow. And I told him I am over here to
work here. And next thing you know, the
door flew open and the carts came flying
in and hit me. And they came in quick,
too, caught me off -- by surprise.

Q. Where did the carts hit you?

A. They hit me on my left side of my hip
here (indicating).

 Q. And about how many carts were there?

A. Oh, a whole bunch. At least ten.

Q. Was somebody pushing these carts?

A. Yeah, they were pushing them.
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Q. And what happened when they hit you?

A. It pushed me over onto my right leg. My
stomach got real upset. I started shaking
all over. I started feeling back pain in
my lower back. I started feeling more
shooting pains down my right leg.

Q. When you say that it hit you and you
went onto your right leg, can you describe
that a little bit better?

A. Well, I was standing still. But when
they hit me, I put my right leg out to
keep me from falling and –

Q. Did you fall?

A. No, I didn't.”

The claimant reported this incident and then was sent to Dr.

Malone for medical treatment.  The following is a portion of Dr.

Malone’s report from the claimant’s August 13, 2008, visit:

“SUBJECTIVE: Michael L. Denzer is a 44 y.o.
male.  He comes in today for a Walmart
workman’s comp evaluation.  He was struck by a
mass of shopping carts while working in the
greeting area at the front of the Berryville
Walmart store.  This accident happened 1655 on
8/6/08.  His right leg stretched out to the
side of him, and since then he has been having
shooting pain on both sides of the leg, as
well as in the front. He quantifies the pain
as 8-10/10 at times.  He says he did have pain
previously in the leg from an accident back on
May 10, when he also injured his right
shoulder.  He had workman’s comp coverage for
the shoulder and neck problems, but not for
his back problems.  He says previously the
pain was “maybe a 6", but is much worse now.”

On August 20, 2008, Dr. Malone returned the claimant to work with

no restrictions.
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On October 20, 2008, the claimant saw Dr. Luke Knox for a

consultation of back and right leg pain.  The following is a

portion of a letter authored by Dr. Knox:

“Apparently, he was lifting boxes of burritos
repetitively and he had the onset of pain the
next day upon arising from sleep.  He
describes pain extending into his right
lateral thigh, hip, and anterolateral leg down
to the knee.  There is no foot numbness.  It
does not increase with Valsalva but worsens
with back extension and twisting.  He has
required frequent position changes.”

It is the claimant’s burden to prove his low back injury

compensable.  Here, he has failed to do that.  The claimant’s

testimony throughout the hearing was consistent that his back and

legs hurt from the May 10, 2008, injury forward.  Although the

medical records and forms filled out or signed by the claimant do

not support his position.

I found the claimant to be evasive during testimony and I do

not believe his testimony to be credible.  The following is a

portion of testimony from the cross examination of the claimant:

“Q. Do you have a yard?

A. Yes.

Q. Do you mow it?

A. My wife does. And then we have other
people coming over to mow it like our son.

Q. Since May of 2008, have you mowed at
all?

 
A. No.

Q. Not at all?
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A. Since May, no.

Q. Yes.
 

A. Actually, I have mowed. What's the big deal
about mowing?”

The claimant also gave the following testimony on cross

examination:

“Q. How would you describe the pain you had in
your low back when these -- on May 10, when
you went up on this wave to get these boxes?

A. I just noticed discomfort there, like
some pain.

Q. Okay. Well, is it true that you described
the pain as someone sticking a screwdriver in
you?

A. Probably said that for my neck.

Q. Okay. It wasn't your low back?

A. Well, it could have been my low back, too.
I was in a lot of pain in different areas,
too, so it was --

Q. So is it safe to say that on May 10, you
had low back pain as if someone was sticking a
screwdriver in you?

A. That sounds like something I would have
said, yes.

Q. Did you have any pain in your hip on
May 10 of 2008?

A. I had the shooting pains in my right
leg.”

Given that level of pain, it seems very unlikely the claimant would

not have complained to his medical provider about his apparent

severe back pain and also failed to put it in his report to his

employer regarding the May 10, 2008, injury.  The claimant has
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failed to prove his May 10, 2008, alleged low back injury

compensable.

The claimant alternatively argues he was injured on August 6,

2008.  From the claimant’s own description of the accident, I do

not believe that his lumbar spine difficulties could have been

caused by a blow to the left side of his hip.  The claimant did not

fall from the impact and it appears that no contact was made to his

back.  The claimant has failed to prove this August 6, 2008, injury

compensable.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on June 18, 2010, and contained in a

pre-hearing order filed June 25, 2010, are hereby accepted as fact.

2. The claimant has proven by a preponderance of the evidence

the existence of objective medical finding of low back injury.

3. The claimant has failed to prove by a preponderance of the

evidence that his alleged May 10, 2008, low back injury was

compensable.
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4. The claimant has failed to prove by a preponderance of the

evidence that his alleged August 6, 2008, low back injury was

compensable.

ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


