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STATEMENT OF THE CASE

On July 15, 2010, the above-captioned claim was heard in Little Rock, Arkansas.

A pre-hearing conference took place on May 24, 2010.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions are properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are as follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/insurance carrier relationship existed on or about

October 8, 2009, at which time Claimant alleges she sustained compensable

injuries to her bilateral knees and right wrist.

3. Claimant’s average weekly wage was $560.00 per week.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

They are as follows:

1. Whether Claimant sustained compensable injuries to her right wrist and

bilateral knees.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

All other issues have been reserved.

Contentions

The contentions of the parties are as follows:

Claimant:

1. Claimant contends that she was injured in the course and scope of

employment while performing employment services.

2. Claimant contends that she is entitled to medical care and treatment for her

work-related injuries and reimbursement of out-of-pocket expenses.

3. Claimant contends that these benefits have been controverted and a

maximum attorney’s fee owed thereon.
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Respondents:

1. Respondents contend that Claimant was not performing employment

services when she sustained a fall on or about October 8, 2009.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the hearing witnesses and to observe their demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The hearing testimony of Roberta Jean Mills will be admitted into evidence.

4. Claimant has proven by a preponderance of the evidence that she sustained

a compensable injury to her right wrist and bilateral knees on October 5,

2009.

5. Claimant has proven by a preponderance of the evidence that the treatment

that she underwent for her compensable injuries that is reflected in

Claimant’s Exhibit 1 was reasonable and necessary.

6. Because the medical evidence does not reflect that Dr. Robert Matthias has

definitively recommended surgery, the issue of Claimant’s entitlement to

such a procedure is not yet ripe and will be considered reserved.
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PRELIMINARY RULINGS

Admission of Hearing Testimony of Roberta Jean Mills

At the outset of the hearing, the parties jointly moved for the admission of the

transcript of the telephone deposition of Roberta Jean Mills, an employee of Respondent

US Bank who alleged witnessed Claimant fall.  Notwithstanding this, Mills appeared at the

hearing, and Claimant announced the intention to call her to testify.  Mills was listed on the

prehearing order as a potential witness.  Respondents objected to her being called on two

grounds.

First, they contended that the parties had agreed that she would be deposed in lieu

of her appearance at the hearing, along with Milan Bryce Farmer, the branch manager,

and Tina Morton, the assistant branch manager (who was neither deposed nor called to

testify despite her listing in the prehearing order).  They asserted that this was done to

prevent the branch from having to shut down on the day of the hearing due to the absence

of “key” employees.  Respondents added that her deposition was an evidentiary one, and

that Claimant should be estopped from calling her to testify.

Claimant’s counsel disputed that such an agreement existed, but nonetheless

admitted that the purpose of the depositions was so that the branch could stay open on the
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1This is supported by the following statement by Respondents’ counsel during
Mills’ deposition:  “I appreciate you taking time to give this deposition.  I represent the
bank and just have a few questions that we want to get answers for so it will be on the
record so you and the other employees won’t have to come to the hearing on this
matter.”  Claimant’s counsel never disputed or countered this statement.

day of the hearing.1  He also stated that even if such an agreement had been in place, it

would not have applied to Mills because she is not a “key” employee there.

Neither during the hearing nor in their post-hearing brief did Respondents cite

authority for the proposition that Claimant is estopped from calling a particular witness to

testify if an evidentiary deposition of that witness has been taken.  I have been

unsuccessful in locating authority for such a proposition.  The standard to apply in this

matter is Arkansas Code Annotated § 11-9-705(a)(1) (Supp. 2009), which provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

The Commission has a “great deal of latitude in evidentiary matters.”  Bryant v. Staffmark,

Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).  I find that the admission of testimony would

help to “best ascertain the rights of the parties.”  In Sapp v. Tyson Foods, Inc., 2010 Ark.

App. 517, ___ S.W.3d ___, the Arkansas Court of Appeals noted that “elementary rules

of fair play” should also guide the conduct of Commission hearings.  Here, Respondents

knew of Mills’ identity as a potential witness well in advance of the hearing, and cannot

point to harm as a result of her being permitted to testify there.  To the contrary, allowing

such testimony in order to compare it to what was given in her deposition, as well as
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affording the administrative law judge the opportunity to observe her, thus aiding in the

assessment of her credibility, will again promote the standard in § 11-9-705(a)(1).  Hence,

Respondents’ estoppel argument is without merit.

Respondents’ second basis for urging exclusion of the hearing testimony is their

allegation that Claimant’s counsel violated Ark. R. Prof. Cond. 4.2 (2010).  They have

alleged that he contacted Mills without going through Respondents’ counsel, and that her

status at US Bank places her within the ambit of this rule, which reads:

In representing a client, a lawyer shall not communicate about the subject of
the representation with a person the lawyer knows to be represented by
another lawyer in the matter, unless the lawyer has the consent of the other
lawyer or is authorized to do so by law.

Such contacts allegedly occurred after her deposition, and also the morning of the hearing.

Respondents urged exclusion of Mills testimony not only because it was allegedly “tainted”

by the contact with Claimant’s counsel, but because exclusion would be an appropriate

sanction for violation of the above-quoted rule.

In response, Claimant’s counsel admitted that he contacted Mills because his client

informed him that she had changed her position that was reflected in her deposition

answers–this was characterized in at least one point as a recantation.  He also admitted

that he did not communicate with opposing counsel prior to approaching Mills.  But

Claimant’s counsel asserted that Mills’ position at the bank did not trigger application of

this rule, and he cited in support of this Comment 7 thereto, which states in pertinent part:

In the case of a represented organization, this Rule prohibits
communications with a constituent of the organization who supervises,
directs or regularly consults with the organization’s lawyer concerning the
matter or has authority to obligate the organization with respect to the matter
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or whose act or omission may be imputed to the organization for purposes
of civil or criminal liability.

Ark. R. Prof. Cond. 4.2 Comm. 7 (2010).  See Paris v. Union Pac. R. Co., 450 F.Supp.2d

913 (E.D. Ark. 2006)(construing this comment).

However, I will not address whether a violation of Rule 4.2 has taken place here.

This is because even if I were to find that Claimant’s counsel abridged the rule,

Respondents are not entitled to the relief they seek.  In Armstrong v. State, 366 Ark. 105,

233 S.W.3d 627 (2006), the defendant alleged that prosecuting attorneys violated Rule

4.2 by contacting a certain witness, and maintained that referral of the alleged offenders

to the Arkansas Supreme Court Committee on Professional Misconduct was inadequate

to deter such conduct.  Instead, the defendant asked that the testimony be excluded.  The

Supreme Court rejected this argument, holding that the only recourse for such a violation

was referral to the ethics body:

But even if this court were to conclude that there was a violation of Model
Rule of Professional Conduct 4.2, which we do not, Armstrong has adduced
no authority which would have prohibited the prosecutors from using Ms.
Nimmer's testimony at trial as a result of that violation.  This court does not
consider arguments that are unsupported by convincing argument or
sufficient citation to legal authority.  See, e.g., McGahey v. State, 362 Ark.
513, 210 S.W.3d 49 (2005).  Because Armstrong does not cite the court to
any authority for that proposition, his argument should not be considered.

Furthermore, the Model Rules themselves provide that the "[f]ailure to
comply with an obligation or prohibition imposed by a Rule is a basis for
invoking the disciplinary process."  Scope of the Model Rules of Professional
Conduct (2004).  Thus, were there a violation of Rule 4.2 by the prosecutors
in the matter before us, it appears that the appropriate remedy would be
disciplinary action and not the exclusion of the statement at issue from the
trial.
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(Note omitted).  Thus, Respondents’ Rule 4.2 argument in this proceeding is unavailing.

Their related argument that Mills’ testimony should be excluded as “tainted” was rejected

above; the testimony will be admitted and given due weight–with an assessment of her

credibility being made.

CASE IN CHIEF

Summary of Evidence

The witnesses who testified at the hearing were Claimant and Roberta Jean

Mills.

In addition to the prehearing order discussed above, also admitted into evidence

in this case were Claimant’s Exhibit 1, a compilation of her medical records, consisting of

one index page and 23 numbered pages thereafter; Joint Exhibit 1, the transcript of the

deposition of Milan Bryce Farmer taken July 12, 2010, consisting of 19 numbered pages;

and Joint Exhibit 2, the transcript of the deposition of Roberta Jean Mills taken July 12,

2010, consisting of 20 numbered pages plus a four page index.  Per Commission policy,

the deposition transcripts were retained in the Commission’s file and not bound into the

hearing transcript.

In addition, I have blue-backed to the record the post-hearing briefs of the parties,

both filed July 22, 2010.  Both are six pages in length.  Because the parties already have

possession of these documents, there is no need to furnish them with a copy of the blue-

backing under Sapp, supra.

Testimony-Hearing
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Roberta Jean Mills.  Called by Claimant, Mills testified that she witnessed the

October 8, 2009 incident involving Claimant.  Both were in the break room at the US Bank

branch in Heber Springs, where both of them are employed, when Claimant fell.  Mills was

previously deposed by the parties.  When asked if she wished to change her deposition

testimony, she stated:

Well, not really a change, but the only–I mean, the whole thing was very
confusing.  It was very–I mean, when she fell, it just scared me to death.
The only thing that I have to say different about what I said in the deposition
is that it is a hundred percent possible that she was doing something
different or something, you know, performing some other task in the kitchen,
you know, than what I thought she was doing.

Although Mills saw Claimant trip and fall, she did not observe her the entire time she was

in the break room prior to the injury.  In her deposition, Mills testified that she saw Claimant

place something into the refrigerator, turn, take a couple of steps and fall.  But she stated

at the hearing that she is not sure that Claimant was using the refrigerator at that point.

Mills stated that it was possible that Claimant was discarding a used coffee filter; the trash

can and the refrigerator sit side-by-side in that room, and she does not know which one

Claimant was using.  In fact, Mills admitted that she is unaware of what activity Claimant

was engaged in at that point.

While Mills could not shed light on Claimant’s actions prior to falling, she was

certain that the fall was due to her catching the heel of her shoe in a spot in the floor of the

break room where there was a “hump” and the linoleum had separated.  Claimant slid

seven feet on her hands and knees across the floor.  Mills stated that the incident scared

her, and that the stress may have affected her recollection of it--that the excitement
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surrounding the fall caused the details of the incident to become “jumbled” in her mind.

She offered to help Claimant, and after Claimant had an opportunity to sit for a minute,

Mills helped her up.

Under questioning from Respondents, Mills stated that she is a teller for US Bank,

and was deposed concerning this matter on July 12, 2010.  She testified that she is “[n]ot

necessarily” prepared to change her earlier testimony as to what she observed; she stood

by her deposition.  Instead, Mills stated that it was possible that something occurred in the

break room that she did not see.  She testified that it was “highly possible” that Claimant

was throwing away a coffee filter when she fell–although Mills did not see this.  The

incident occurred very fast, and Mills was shaken up.  But she remained at work that day,

and did not seek treatment of any sort.  Prior to the deposition, she never gave a statement

about what had happened.  Following the deposition, Claimant’s counsel contacted her

and asked if there was anything different she knew or could say about the alleged incident.

Mills denied that Claimant’s counsel asked her to change her testimony, however.  Both

he and Claimant requested that Mills come to the hearing to testify.

On further questioning from Claimant, the following exchange took place:

Q.  You testified in your deposition that you thought Ms. Deckard put
something in the refrigerator, took a couple of steps and fell.  Is that correct?

A.  Yes, sir.

Q.  How sure are you that Ms. Deckard put something in the
refrigerator before she took those steps and fell?

A.  Not a hundred percent.

Q.  Okay.
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A.  Maybe–

Q.  How sure?

A.  –fifty percent.

Q.  Okay.  So, you’re not–

A.  That’s why I said that it’s possible that she was doing something
else.

Q.  Okay.  It may have been that before she fell and before she took
those two steps that she actually put a coffee filter in the trash can, is that
correct?

A.  That’s possible.

Q.  Is that just as likely as maybe getting in the refrigerator?

A.  Probably.

When asked about her memory of Claimant’s fall, Mills answered that it was “[p]robably

not the best.”  Mills stated that at the time Claimant fell, she may have been leaving the

room or going to the sink.

Under additional questioning from Respondents, Mills testified that the coffee pot

is on the opposite side of the break room from the refrigerator.  At the time Mills entered

the break room prior to Claimant’s alleged fall, the coffee had already been made–and she

did not know if Claimant had made it.  Claimant was across the room from the coffee pot.

Mills was in there two or three minutes before she poured herself a cup of coffee.  At that

point, Claimant was still across the room.  Mills turned and spoke to her.  She then

testified:

And [Claimant], I thought, opened the refrigerator door and put something
in there, but like I said, it’s just as likely that she was on that end of the room
for some other purpose before she did that.
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Both she and Claimant arrive at the bank around 8:15 a.m.  While she was unaware when

the fall occurred, Mills testified that both of them had been at work “for a while.”

Charlotte Deckard.  Claimant testified that she has worked at US Bank since

November 12, 2008 as a personal banker.  She is involved with the processing of new

accounts, certificates of deposit, individual retirement accounts, and loans.

When asked what happened on October 8, 2009, Claimant testified:

I always get to the bank between 8:15 and 8:20.  I go in and I sign our time
sheet.  I go to my office and I turn on my computer and get started and get
everything pulled up.  And that morning, I had a little bit of time because we
don’t open until 9:00 and I went into the break room.  The sink was full of
dirty dishes, so I washed the dishes and I made a pot of coffee . . . [a]nd I
walked to the other end of the room to throw away the garbage . . . I had
washed the dishes and I tore off a paper towel to wipe off the sink and I laid
the coffee filter on the paper towel and then I made fresh coffee an[d] took
that to the trash can and threw it away.

After that had taken place, according to Deckard, the following occurred:

Jean [Mills] came into the break room and she got a cup of coffee and turned
around and we spoke to each other, and as I walked back toward her,
there’s a rise in the floor where the crack was.  The bottom of my heel
caught that and it pitched me from one end of the room to the other and as
I was falling there was a table and chairs–I tried to stop–I hit the chair with
my arm, my wrist and then I just went down on both knees and burned the
knees out of both of my legs in my pants and that’s–I ended up with my head
against the cabinets at the other end of the room.

Claimant maintained that at the time she fell, she was going back to the sink to wash

her hands “[b]ecause I had that coffee on them from throwing away the garbage.”

According to Claimant, she fell at approximately 8:45 a.m.  Mills witnessed the fall,

and became “hysterical” for 10 to 15 minutes thereafter.  When the bank manager, Bryce

Farmer, arrived at work, he was informed of the incident.  He reported the matter to the
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Respondent carrier, and the representative of the carrier insisted that she see a doctor.

Claimant stayed at work until about 2:20 p.m. that day.

She stated that after the fall, she had broken blood vessels in her hand and a big

knot on her wrist, along with bloody knees.  Claimant sought treatment at the emergency

room of Baptist Health Medical Center.  She has treated with Drs. Lowery Barnes, Eric

Gordon, Robert Matthias and Reginald Rutherford.  Dr. Rutherford performed an EMG.

She is still undergoing treatment, and has surgery by Dr. Matthias planned on her wrist;

the fall caused a ligament to tear loose, and she has a bone sliding off the top of her hand

as a result.  She is currently undergoing therapy on her wrist, and will have to continue to

do so after the operation.  Claimant has only missed three days of work because of her

injuries; she goes to therapy before and after work.

Turning again to the events on the day of the fall, Claimant stated that while she

occasionally drinks the coffee made at work, she did not do so that day.  She was making

it for Farmer, her supervisor.  Several employees drink it, and it is offered to customers as

well.  Claimant stated that this helps with customer relations, and helps employees as well.

Mills is the biggest consumer of it, and gets a cup before the pot finishes brewing.  The

bank supplies the coffee, and the equipment and supplies for making and serving it.

Under questioning from Respondents, Claimant testified that she has continued to

work at US Bank, and has turned in her medical bills to her group health insurance carrier.

When she first arrived in the break room on the day of the fall, no one else was

present.  The employees take turns washing the dishes there.  The pot of coffee made in

the morning usually suffices for the entire day.  At the time she fell, she was not drinking
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coffee or furnishing it to anyone else.  The bank had not yet opened for business, but

Claimant had already turned her computer on and gotten ready for the work day to begin.

She did what she did in the break room because “I just thought I would do this because

someone needed to do it.”  The garbage she had thrown away consisted of the used coffee

filter and the paper towel she had used to clean the sink.  She walked over to the trash

can, across the room from the coffee maker, to deposit the waste in the receptacle.  After

that, according to Claimant, she “was going to exit from the break room.”  She agreed with

Mills on this point.

Under further questioning from her counsel, Claimant explained the discrepancy in

her testimony concerning her actions immediately prior to the fall:

Q.  I thought you told me earlier that you were going to wash your
hands right after you–

A.  Well, wash my hands and go out of the break room . . . [b]ecause
that’s why I threw the trash away.

When questioned further by Respondents, Claimant clarified that at the time she

fell, she was walking toward the sink–and Mills was standing by it.

Under questioning from me, Claimant testified that on the day she was injured, she

had already clocked in.  The fall occurred about 30 minutes after then, at around 8:45 a.m.

She went alone to the emergency room.  When asked if she could have told treating

personnel that the fall happened at around 8:25 a.m., she stated that she may have done

so.  Her recollection at that point was better than it is at present.  She testified that 8:25

is “probably right,” and that she could have performed all the tasks as previously described

within a 10-minute period.
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Claimant stated that no one at the bank has the job of making coffee; “[i]t’s just first

come, first serve type thing.  I mean, whoever needs to do it–whoever gets there first

usually does it and usually cleans the kitchen if they have extra time to do it.”  She is not

the one who regularly performs these tasks.  The dishes that she washed consisted of

coffee cups, plus plates and utensils used by employees to eat their lunch.  After she

discarded the trash, she had coffee grounds on her hands.  Claimant stated that her

recollection was that she “probably” was going to wash her hands after going to the trash

can.

Testimony-Hearing

Milan Bryce Farmer.  Farmer was deposed on July 12, 2010, and the transcript

thereof was admitted as Joint Exhibit 1.  Under questioning from Claimant, he testified that

he is the branch manager at US Bank in Heber Springs.  He is the supervisor of Claimant,

who has the job title of Universal Banker.  She has worked there 14 months.  Farmer did

not witness her fall, but he saw her afterward.  Her wrist was red and swollen, and her

pants “were visually roughed up.”  He was unaware of her having any pre-existing physical

problems.  Since her injury, he has seen Claimant limping and rubbing her wrist.

Farmer stated that it was unusual for Claimant to make the coffee; he estimated that

she had done it less than five times.  No one is assigned the task.  The bank buys the

coffee, owns the coffee maker, and supplies everything else connected with it.  Some

employees drink the coffee, and some customers do as well.  Some customers have been

offered coffee, and others ask for it.  He agreed that providing coffee improves employee

morale, and that it possibly helps employee performance.
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Under questioning from Respondents, Farmer stated that Claimant’s job includes

working as a teller, processing loans, and other duties.  She begins her work day between

8:00 and 8:30 a.m., but merely writes down her time; she does not clock in.  He testified

that to his knowledge, she was not performing any of her customary job duties at the time

of her fall.  It was not part of her normal job duties to make coffee.  She does not drink the

coffee at the bank.  The refrigerator is across the room from the coffee pot in the break

room.

Under further questioning from Claimant, Farmer testified that no one at the bank

has been assigned the responsibility of making coffee.  Claimant was not on break at the

time of her fall.

Roberta Jean Mills.  Mills was likewise deposed on July 12, 2010.  The transcript

of the deposition was admitted as Joint Exhibit 2.  Under questioning from Claimant, she

testified that she was an eyewitness to Claimant’s fall.  She described the incident as

follows:

Charlotte and I were in the kitchen of the bank, or the break room, whatever
you want to call it.  She went to the refrigerator and I think–she was putting
something in the refrigerator, I think; and when she turned around to come
back across the room, there was linoleum on the floor that had separated
and was rolled up, and she caught the heel of her shoe on that linoleum and
fell to her knees and hands on the concrete floor and slid all the way across
that kitchen on her hands and knees.

Mills’ testimony was that the fall occurred as Claimant was leaving the break room.  The

bank furnishes the coffee and supplies, and employees, including Mills, make it.  The

coffee benefits both employees and customers of the bank.
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Under questioning from Respondents, Mills testified that she had been at work

about 15 minutes when Claimant fell.  She was unsure whether she or Claimant was in the

break room first that day, but stated that Claimant had first gone to her office.  She again

testified that she “observed [Claimant] putting something in the refrigerator.”  Mills could

not think of anything that Claimant would have been putting in there other than something

of a personal nature.  According to Mills, she went to the break room to get coffee for

herself; but she did not see who had made it.  The refrigerator is on the other side of the

room from the room’s doorway.  The coffee pot is by the door.  Mills was under the

impression that, at the time she fell, Claimant was on her way out of the room.

Under further questioning from Claimant, Mills admitted that she was unsure if

Claimant was leaving the room or going to the sink.
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Exhibits

Claimant’s Exhibit 1.  Claimant’s medical records reflect the following:

On October 8, 2009 at 3:20 p.m., Claimant presented to Baptist Health Medical

Center in Heber Springs with pain in the right hip, hand and shoulder, plus bilateral knees,

following a fall at around 8:25 that morning.  Dr. Bruce Mitchell noted mild abrasion with

swelling to the knees bilaterally over the patella, hematoma to the right wrist and thenar

prominence.  X-rays were negative.  His diagnoses were:

1. Contusion of the right hand
2. Contusion to knees bilaterally
3. Right hip contusion
4. Right shoulder contusion with strain

She saw Dr. Barnes on October 29, 2009, and complained of continuing significant knee

pain.  He wrote that “[s]he very likely has suffered significant contusion to the patellae,”

and recommended MRIs of both knees.  The left knee MRI on November 10, 2009 showed

cystic changes within the proximal tibia underlying the insertion of the PCL consistent with

chronic stress reaction, along with mild prepatellar edema.

Claimant went to Dr. Gordon on November 17, 2009 and reported, inter alia, that

her right wrist pain had worsened over time.  His inspection, and the x-rays of, the wrist

were normal, however.  Gordon was concerned about the presence of a non-displaced

scaphoid fracture, and recommended an MRI.  The MRI, conducted on November 19,

2009, showed a mild increase scapholunate interval with no obvious evidence of signal

abnormality, which Dr. Kedar Jambhbkar wrote could suggest a sprain of the scapholunate

ligament.  Gordon on December 1, 2009 placed her in a wrist brace.
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On February 4, 2010, Claimant returned to Dr. Barnes and reported bilateral knee

pain and the sensation that something was catching and buckling in the left knee.  He

wrote that the examination was “so consistent with a lateral meniscal tear,” and

recommended another MRI of the left knee.  The February 18, 2010 test showed a 14mm

chondroid lesion, which according to Dr. Rajesh Sethi most likely represented a

enchondroma, along with a bone island in the lateral femoral condyle and a Baker’s cyst.

Claimant went to Dr. Matthias on May 17, 2010 for her continuing right wrist pain.

She also stated that she was experiencing numbness and tingling in the right hand.  X-rays

showed mild scapholunate widening on the right that was asymmetric to that on the left.

Matthias noted that this represented a change when compared to previous radiographs.

He recommended an MR arthrogram of the right wrist, along with a nerve conduction study

of the right upper extremity.  The May 19, 2010 EMG was abnormal, confirming moderate

right carpal tunnel syndrome.  On June 21, 2010, Claimant returned to Matthias.  She

reported improvement with the use of a brace, but was still experiencing numbness and

tingling.  Claimant described pain in extending her fingers from a flexed position,

especially affecting her long finger.  Following his examination, Dr. Matthias wrote:

The bracing helped.  She still has numbness and tingling.  I suspect we may
need to proceed with carpal tunnel release in the near future.  For now, she
is bothered by her hand pain, particularly right long finger.  I believe she has
an early trigger finger.  I have recommended Medrol Dosepak.  If the
symptoms are not severe enough, I would recommend a corticosteroid
injection at this time.  I will see her back in two weeks.  If her symptoms have
not improved, I would consider trigger finger injection.  We may need to
proceed at some point to a trigger finger release in combination with a carpal
tunnel release.  I will see her back in two weeks.
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ADJUDICATION

A. Compensability

Claimant has contended that on October 8, 2009, she sustained a compensable

injury to her right wrist and bilateral knees when she fell at the US Bank branch where she

is employed.  Respondents have countered that her injuries are not compensable.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2002), which the I find applies

to the analysis of Claimant’s alleged injuries, defines “compensable injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009
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Ark. 373, ___ S.W.3d ___ (citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206

S.W.2d 442 (1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

After careful analysis of the facts of this case, and in light of the applicable law, I find

that Claimant has met her burden of proving that she sustained compensable injuries to

both knees and to her right wrist.

The medical evidence, supported by objective findings, shows that she suffered

injuries to these areas.  The emergency room doctor Claimant saw the day of the fall noted

mild abrasion with swelling to the knees bilaterally over the patella, along with a hematoma

to the right wrist and thenar prominence.  The MRI of her left knee a little over one month

after the incident reflected cystic changes within the proximal tibia underlying the insertion

of the PCL consistent with chronic stress reaction, along with mild prepatellar edema.

Finally, her May 19, 2010 EMG showed moderate right carpal tunnel syndrome.

There was documented internal harm to the body as a result of the injury.  The

injuries were accidental in that they were due to a specific incident identifiable by time or

place of occurrence–the fall she suffered in the break room at the bank the morning of

October 8, 2009, which was witnessed by co-worker Mills.
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As to whether her knee injuries arose out of and in the course of her employment at

US Bank, and whether she was performing employment-related services at the time they

were incurred, Respondents have contended that she was not performing employment-

related services at that point.

A compensable injury does not include one suffered when employment services are

not being performed.  Ark. Code Ann. § 11-9-102(4)(B)(iii).  See Parker v. Comcast Cable

Corp., 100 Ark. App. 400, 269 S.W.3d 391 (2007).  Employment services are being

performed when the employee is engaged in an activity that is generally required by the

performer.  Dairy Farmers of America, Inc. v. Coker, 98 Ark. App. 400, 255 S.W.3d 905

(2007).  The Commission employs the same test to determine whether an employee is

performing employment services as it does when determining whether an employee is

acting within the scope and course of his employment.  Pifer v. Single Source Transp., 347

Ark. 851, 69 S.W.2d 1 (2002).  The question is whether the injury happened within the time

and space boundaries of the employment, when the employee was carrying out the

employer’s purpose or advancing the employer’s interest, directly or indirectly.  Id.

What activity was Claimant engaged in at the time of her fall, and for what purpose?

In her testimony, Mills surmised that Claimant was leaving the break room.  But she

admitted that she was not sure, for the sink was in close proximity to the doorway.  Hence,

her testimony cannot be credited on this point.  Claimant’s testimony on this matter was

somewhat equivocal.  On direct examination, she stated that she was going to the sink to

wash her hands after depositing some items in the trash can.  But on cross-examination,

she testified that she was leaving the break room.  When asked by her counsel which was
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the case, she returned to the first version.  Under questioning from me, she stated that she

always washes her hands or uses hand sanitizer before going out of the break room, and

that she was “probably” going to wash them on this occasion because she had coffee

grounds on them.  I credit this and find that Claimant was headed to the sink at the time of

her fall.

But regardless of whether she was going to wash her hands or was simply leaving

the break room at the time she fell, the crucial question is why she was in that room at that

time.  Respondents have pointed to Mills’ testimony that Claimant was placing something

in the refrigerator prior to the fall, along with her statement that there would have been no

work-related purpose for her using the refrigerator.  Claimant, on the other hand, has

maintained that she did not get into the refrigerator, but rather was returning from the trash

can after throwing away a paper towel (which she stated she used to clean the sink) and

a used coffee filter.

In her deposition, Mills testified that she saw Claimant placing something into the

refrigerator prior to falling.  But at the hearing, she stated that she was not “100 percent”

sure of this and that it was just as likely that she had placed something in the trash can,

which was next to the refrigerator.  Moreover, both she and Claimant testified that Mills was

extremely disturbed by the fall.  Mills admitted that this may have affected her recollection

of the incident.  On the other hand, Claimant’s testimony was clear and unequivocal that

she did not use the refrigerator, but instead was using the waste receptacle.  Based upon

my observation of both Mills and Claimant, and after consideration of the testimony of both,

I credit the latter, and find that Claimant placed something into the trash can, and did not
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access the refrigerator, in the moments preceding her fall.  In so doing, I note that no

evidence whatsoever other than Mills’ discredited testimony indicates that Claimant used

the refrigerator that day.

In addition, while Mills did not know who made coffee in the bank the morning of

October 8, 2009, Claimant’s credible testimony was that she was the one who did so.

Farmer testified that Claimant had performed this task only around five times since being

employed there; but I note that he was not even at the bank when the coffee was made that

morning.  Therefore, I do not consider his testimony to cast doubt on Claimant’s version of

the events that day.

My finding, after consideration of all the evidence adduced at the hearing, is that

Claimant arrived at the US Bank branch the morning of October 8, 2009, entered her office,

signed her time sheet, turned on her computer, and then went to the break room.  There,

she made coffee, cleaned dishes and the sink, went to the trash can to throw away a paper

towel and  the used coffee filter, and then fell as she approached the sink to wash coffee

grounds off of her hands.

But was she performing “employment services” at the time of the fall, and did this

incident arise out of and in the course of her employment at Respondent US Bank?  I find

that both are the case.  Claimant’s action in removing the coffee grounds from her hands

unquestionably benefitted her employer because her contaminated hands could adversely

have affected her use of her computer and her job as a personal banker, which entailed her

interaction with bank customers.
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More importantly, those grounds would not have ended up on her hands but for her

making coffee in the break room.  While the evidence showed that no one in the bank was

specifically charged with that task, it is clear that someone had to do it.  Various employees,

including Farmer, the manager, had done the job.  Whether an employer requires an

employee to do something has been dispositive of whether the activity constituted

employment services.  Barrett v. C.L. Swanson Corp., 2010 Ark. App. 91, ___ S.W.3d ___.

It was obviously important enough to the bank that it furnished the coffee, along with all of

the means for preparing and serving it.  Not only did employees drink it, but it was offered

to customers as well.  Claimant, Mills and Farmer all testified that having the coffee

benefitted the employees and customers of the bank who availed themselves of it.  Notably,

Claimant did not drink any of the coffee that morning, nor generally did so on other days;

this shows that this task was of no personal benefit to her.  It is thus apparent that Claimant

was performing a required task and advancing US Bank’s interests, directly or indirectly,

at the time of the fall.

Consequently, the evidence establishes that Claimant was engaged in the

performance of employment services at the time she was injured, and that those injuries

arose out of and in the course of her employment.  She has proven by a preponderance of

the evidence that the injuries are compensable.

B. Reasonable and Necessary Medical Treatment

Claimant has contended that she is entitled to treatment for her work-related injuries

and reimbursement of out-of-pocket expenses.  Respondents dispute this.
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Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).

I find that all of the treatment reflected in Claimant’s Exhibit 1 was reasonable and

necessary, and that Respondents are responsible therefor.  Claimant testified that she has

surgery planned by Dr. Matthias to address a torn ligament that is causing the bone to

slide off the top of her hand.  As discussed above, Matthias has not yet (at least as of the

last visit reflected in evidence) definitively recommended surgery of any sort.  For that

reason,  that portion of the issue is not ripe and will be considered reserved.

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact set

forth above.  All accrued sums shall be paid in a lump sum without discount, and this
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award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-

809.  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


