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STATEMENT OF THE CASE

A hearing was held in the above styled claim on September 13,

2010, in Springdale, Arkansas.

A pre-hearing order was entered in this case on April 6, 2010.

This pre-hearing order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved at the

present time. Immediately prior to the commencement of the hearing,

the claimant announced a change in the periods for which he was

seeking temporary total disability. This resulted in an amendment

of the second issue.  A copy of the pre-hearing order with this

amendment noted thereon was made Commission’s Exhibit No. 1 to the

hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On January 26, 2008, the relationship of employee-

employer-carrier existed between the parties.
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2. The appropriate weekly compensation rates are $522.00 for

total disability and $392.00 for permanent partial

disability.

3. On January 26, 2008, the claimant sustained a compensable

injury to his right shoulder.

4. There is no dispute over medical services through

September 2, 2009.

5. There is no dispute over temporary total disability

benefits through September 2, 2009.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The claimant’s entitlement to additional medical services

after September 2, 2009.

2. The claimant’s entitlement to additional temporary total

disability from November 16, 2009 through December 13,

2009 and February 12, 2010 through a date yet to be

determined.

3. Attorney’s fees.

4. Whether the claimant’s difficulties after September 2,

2009, are the result of an independent intervening cause.

In regard to these issues, the claimant contends:

“On January 26, 2008, claimant sustained an
injury to his right shoulder in the course and
scope of employment. Respondents accepted the
injury as compensable and were paying for
medical and indemnity benefits. However,
claimant’s treating physician, Dr. Thomas
Shockley, Jr. noted on February 23, 2009, that
the claimant has a setback due to physical
therapy. Eventually another MRI was performed
which showed a tear in the claimant’s
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shoulder. Dr. Shockley opined that the
September 2, 2009 MRI revealed a tear which
was missed in the initial MRI, or he could
have had a tear since the original MRI was
performed. Dr. Shockley recommended surgical
repair and continued to keep the claimant off
of work. Respondents have now denied any
additional medical treatment or temporary
total disability benefits. Claimant contends
he is entitled to medical treatment as
recommended by Dr. Shockley and as he has been
taken off work that he is entitled to
temporary total disability benefits.
Furthermore, claimant contends that the
attorney is entitled to attorney’s fees.”
 

In regard to these issues, respondents contend:

“a) Claimant’s current condition, specifically
the subsequent tear in the right shoulder, was
the result of an intervening accident
occurring outside the scope of claimant’s
employment.

b) Respondents have paid all benefits to which
claimant is due.”

 DISCUSSION

I. ADDITIONAL MEDICAL SERVICES

The first issue to be addressed concerns the claimant’s

entitlement to additional medical services, after September 2,

2009. The burden rests upon the claimant to prove that these

medical services are “reasonably necessary” for his compensable

injury. In order to meet this burden, the claimant must show that

the disputed medical services were necessitated by or connected

with his compensable injury. Further, he must show that these

medical services are reasonable, in light of the potential benefit

they offer in returning the claimant to as near his preinjury state

as the permanent character of his injury will allow.  
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The record reveals that the respondents had provided the

claimant with medical services for his admittedly compensable right

shoulder injury by a Dr. Thomas Shockley (apparently an orthopaedic

surgeon) and by Dr. Joel Sorger (a musculoskeletal oncologist).

However, authorization for further treatment by or at the direction

of these physicians was withdrawn by the respondents sometime after

September 2, 2009. 

The evidence shows that the claimant continued to be seen for

his right shoulder difficulties by Dr. Sorger through September 10,

2009, and by Dr. Shockley through November 10, 2009. From the

record presented, it is unclear when the respondents advised either

the claimant, Dr. Sorger, or Dr. Shockley, that the respondents

would no longer continue to authorize or accept liability for the

expense of the medical services being provided to the claimant for

his right shoulder difficulties by these physicians. In fact, it is

impossible to determine from the current record at what point the

respondents actually stopped paying these expenses. It is clearly

likely that the respondents actually paid some of the medical

expenses incurred for services rendered by and at the direction of

these authorized physicians, after September 2, 2009. 

On September 10, 2009, Dr. Sorger recommended surgical

intervention to relieve the claimant’s right shoulder complaints.

As he admittedly does not perform surgery, he referred the claimant

to an orthopaedic surgeon, in his medical group, for further care.

The physician recommended by Dr. Sorger appears to be either a Dr.

Bryan Crellin or a Dr. Brian Krinoline.  
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The claimant last saw Dr. Shockley on October 5, 2009.  At

that time, Dr. Shockley appears to have agreed with the

recommendation of Dr. Sorger and attempted to make a referral of

the claimant to the orthopaedic surgeon recommended by Dr. Sorger.

It is apparent from the evidence presented that this referral

was never carried out and the claimant was never seen by either a

Dr.  Bryan Crellin or a Dr. Brian Krinoline.  The only medical

services received by the claimant for his right shoulder

difficulties, after his October 5, 2009 visit with Dr. Shockley,

was an emergency room or clinic visit on July 7, 2010. At that

time, the claimant was seeking medical services for continuing pain

in his right shoulder. He was treated with oral pain medications,

directed to wear a shoulder immobilizer, and was directed to follow

up with an orthopaedic specialist.

First, I find that the respondents are liable for any medical

expenses incurred by the claimant for services rendered him for his

right shoulder difficulties by and at the direction of Dr. Sorger

through September 10, 2009, and by and at the direction of Dr.

Shockley through October 5, 2009.  Clearly, this liability would be

subject to the medical fee schedule that has been adopted by this

Commission.

The evidence shows that the respondents directed the claimant

to seek medical services for his right shoulder difficulties by

these physicians. Further, the respondents accepted liability for

and apparently paid for medical services provided by these

physicians. The claimant was clearly not aware that the respondents
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had apparently changed their mind and would no longer provide him

with such services, until some time after October 5, 2009. When the

claimant kept his appointments with these physicians and incurred

the expenses entailed in these appointments, he was clearly led to

believe by the respondents’ actions that the respondents would be

responsible for the expense of these services.  Following the Rule

announced in the case of Southern Hospitalities v.  Britain, 54

Ark. App. 318; 925 S.W. 2nd 81 (1996), I find that the respondents

would  be estopped from denying liability for the medical services

provided to the claimant by Dr. Shockley and Dr. Sorger through

October 5, 2009. As stated in the above styled case, it is

immaterial whether the claimant would otherwise be entitled to such

benefits under the provisions of the Act.  

However, the real issue in this case centers on the

claimant’s entitlement to the medical services recommended by Dr.

Sorger and Dr. Shockley, which are in the form of a referral to an

evaluation and possible surgical repair of the claimant’s right

shoulder by a qualified orthopaedic surgeon. The respondents are

not estopped from denying liability for the expense of these

services.  Thus, the burden rests upon the claimant to prove that

these services would represent “reasonably necessary medical

services” for his compensable injury of January 26, 2008.

In order to meet this burden, the claimant must prove that

these disputed medical services are “connected” with his

compensable injury of January 26, 2008.  Further, the claimant must

prove that these medical services are “reasonable” in light of the
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potential benefit that these services would offer in returning the

claimant to more near his preinjury state.  However, the claimant

need not prove that his compensable injury was the sole or even

major cause of his current overall shoulder difficulties or the

sole or even major cause of his need for the disputed medical

services.

Intertwined with this issue is the issue of whether the

claimant’s difficulties with his right shoulder, on and after

September 2, 2009, are the result of an independent intervening

cause that would be sufficient to relief the respondents from

liability for benefits, under the provisions of Ark. Code Ann. §11-

9-102(4)(F)(iii). In the case of Davis v. Old Dominion

Freightlines, 69 Ark. App. 74; 13 S.W. 3rd 171 (2000), the Court of

Appeals has recognized essentially two types situations that may

constitute “independent intervening causes”, under §11-9-

102(4)(F)(iii).  One type would be truly “independent” causes,

wherein the claimant’s physical condition and difficulties are no

longer causally connected, in any way, to the claimant’s primary

compensable injury, but are solely due to a subsequent non job-

related injury.  The second type of independent intervening cause

would arise when the evidence establishes a continuing causal

connection between the primary compensable injury and the current

difficulties or condition.  In that event, the respondents must

prove that the intervening cause was due to the claimant’s

negligence or recklessness or to actions by the claimant that were

“unreasonable under the circumstances”.
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In the present case, the claimant testified that he could not

recall experiencing any problems with his right shoulder, prior to

the admittedly compensable injury of January 26, 2008. No evidence

has been offered to dispute this testimony.  This testimony also

coincides with the various histories that were given by the

claimant to his medical providers.  

The claimant further testified that following the employment-

related accident of January 26, 2008, he continued to experience

significant difficulties with his left shoulder, until immediately

after this shoulder was manipulated under anesthesia by Dr.

Shockley on January 28, 2009. The claimant stated that following

this procedure, his shoulder “seemed to be fine” for a period of

time. This testimony by the claimant would seem to coincide with

the complaints noted in the medical evidence.

The claimant testified that, following the manipulation under

anesthesia, he was referred by Dr. Shockley for physical therapy.

It was his testimony that this physical therapy caused a

significant return in his right shoulder discomfort. This testimony

would coincide with statements found in the February 23, 2009

follow up report of Dr. Shockley.

The claimant also testified that in February of 2009, he had

fallen at home, when he had gotten light-headed after taking pain

medication given by Dr. Shockley. He stated that, when he fell, he

landed on his left shoulder and then rolled over onto his right

shoulder. The claimant denied that this incident caused any

increase in his right shoulder complaints. He acknowledged that he
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had advised his case manager about this incident, but denied that

he had told her that this incident caused his right shoulder

complaints to worsen. The claimant’s testimony in this regard is

contrary to the notes of the case manager (Respondent’s Exhibit No.

1) and is also somewhat contrary to the clinic note of Dr.

Shockley, dated March 30, 2009.

The claimant testified that he continued to experience

significant difficulties with his right shoulder during the

continuation of his physical therapy and that this therapy appeared

to be increasing rather than decreasing his symptoms. This portion

of the claimant’s testimony would coincide with the symptoms noted

in the physical therapy records and reports noted by Dr. Shockley.

In his office note of March 30, 2009, Dr. Shockley gave his

opinion on the effect of both the claimant’s fall and his exercises

in physical therapy.  In this report, Dr. Shockley stated:

“I am seeing him in follow up today for
shoulder pain. When I evaluated him last he
had some continued shoulder pain and he had
actually had just a small setback from a fall,
but that was only something that was a very
short term setback. His discomfort that he has
experienced since that time is back to the
pain that he had prior to his fall and this is
what has been ongoing as a result of his work
related activities since his work related
injury. At this point he has gone backwards
since I last saw him. He can only flex about
20 degrees and abduct about 20 degrees. He has
significant tenderness globally about his
shoulder. My concern at this point is the
level of pain and lack of motion. I feel
strongly that he needs additional therapy and
that he needs pain management. He was having
some discomfort as he was undergoing the
physical therapy post manipulation which is
not uncommon, particularly after people who
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have had as long term discomfort and
limitations as he has had.”

The medical evidence shows that the claimant’s symptoms with

his right shoulder have remained essentially the same since the

employment-related accident of January 26, 2008. These symptoms

have been in the form of pain in the claimant’s shoulder, limited

range of motion, and loss of strength with periodic swelling.

Although the magnitude of the claimant’s symptoms appear to

periodically wax and wane over the course of his treatment, there

is no indication of any change in the type, nature, or location of

these symptoms since his admittedly compensable injury.

 The only difference noted in the claimant’s right shoulder

condition, which is found in the medical evidence, involves

variations in the interpretations of a series of MRI studies that

were performed on the claimant’s right shoulder.  These studies

consist of an initial MRI without contrast that was performed on

February 14, 2008, a follow up MRI arthrogram (i.e. an MRI

performed after the injection of a radiopaque liquid or “contrast”

into the shoulder joint or April 14, 2008, and a third MRI without

contrast on September 2, 2009.

The initial MRI that was performed on the claimant’s right

shoulder was interpreted as showing minimal degenerative changes of

the acromioclavicular joint. This study was also interpreted as

showing abnormalities involving the posterior portion of the

supraspinatus and the anterior portion of the infraspinatus, which

the radiologist believed to be consistent with tendinosis and an

additional abnormality within the supraspinatus, which the
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radiologist thought could be indicative of a labral tear. Despite

the abnormalities noted in the spinatus and infraspinatus, the

radiologist further stated that he found no indication of a

supraspinatus or infraspinatus tear and no evidence of any

abnormalities involving the scapularis tendon and muscle. However,

this radiologist recommended a follow up MRI arthrogram or MRI with

contrast. 

This second MRI study was interpreted by a second radiologist

as showing abnormalities in the superior anterior labrum which was

in the area of the base of the biceps tendon anchor. He further

observed abnormalities in the area of the acromioclavicular joint

and the distal rotator cuff. This  radiologist opined that these

abnormalities were consistent with a tear in the area of the

superior anterior labrum, rotator cuff tendinopathy, and moderate

acromioclavicular joint arthropathy.

As a result of these tests, Dr. Shockley indicated that the

claimant may well need a surgical repair of these defects. However,

due to the extreme stiffness and weakness of the claimant’s right

shoulder, Dr. Shockley recommended that further consideration of

this surgical repair be reserved until the stiffness and

evaluations of the shoulder could be reduced by physical therapy

and medication.

Obviously, these conservative measures recommended by Dr.

Shockley were of no substantial benefit in reducing the claimant’s

right shoulder stiffness and weakness.  By late 2008 or early 2009,

the claimant was noted to be experiencing a “frozen shoulder”,
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apparently from disuse. On January 28, 2009, Dr. Shockley

manipulated the claimant’s right shoulder joint, under anesthesia,

to improve this  loss of mobility.  This procedure appears to have

freed the adhesions that had formed in the claimant’s right

shoulder joint, from disuse, and provided the claimant with

increased mobility and, at least, temporarily reduced the pain in

this area.  However, this procedure clearly involved no actual

“surgery” and was not intended to treat or repair any rotator cuff

tears or even the tendinosis.

The medical evidence presented shows that the claimant’s

complaints with his right shoulder quickly returned to their prior

level and have persisted, thereafter.  As a result, the final MRI

was performed on the claimant’s right shoulder on September 2,

2009. This study was interpreted by a third radiologist as showing

an abnormality in the anterior aspect of the supraspinatus tendon

“just proximal to the humeral head insertion” and an abnormality of

the subscapularis tendon. The radiologist indicated that the labrum

could not be evaluated for abnormalities or defects, because there

was insufficient fluid within the right shoulder for a satisfactory

diagnostic evaluation of this portion of the claimant’s right

shoulder. Abnormalities in the form of minor bony hypertrophic

changes of the acromioclavicular joint with a small amount of right

joint effusion was also noted.  The radiologist concluded that the

supraspinatus defect was consistent with supraspinatus tendinitis

with a partial thickness superior surface tear and that the

scapularis defect was consistent with a tear of the long tendon of
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the subscapularis tear.  The bony abnormalities, he concluded were

indicative of minor degenerative changes of the right

acromioclavicular joint, and subacromial bursitis.

The variation in these three MRIs appear to form the primary

basis for the respondents’ assertion that the claimant’s right

shoulder difficulties and his need for medical treatment must be

the result of an “independent intervening cause” that occurred

after the compensable injury. The respondents have identified this

independent intervening cause as a new injury, in the form of the

supraspinatus tear and/or the scapularis tear that occurred in a

fall at the claimant’s home or some other non employment-related

event after the “manipulation” under anesthesia by Dr. Shockley, on

January 28, 2009.

In considering this matter, I would note that none of the

claimant’s three right shoulder MRIs were performed and interpreted

by the same radiologist.  None of the three studies were even

performed on the same MRI machine. There is no evidence that either

of the various radiologists have made any comparison between the

three studies.  From the medical records of Dr. Shockley and Dr.

Sorger, it further appears that neither Dr. Shockley nor Dr. Sorger

ever made any comparison between the actual MRI films or even

viewed or interpreted any of the actual MRI films, themselves.  The

only knowledge these physicians had of these studies came solely

from the radiologist’s reports of these studies.
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In his office notation of November 10, 2009, Dr. Shockley

expressed the following opinion, in regard to the seeming

difference in the findings of the various MRIs:

“I saw him last in the office on October 5th.
He had had a second MRI. Once again I outlined
the pathology on the initial MRI he had on
February 14, 2008 (this was actually the
claimant’s second MRI and was the only MRI
with contrast) where he had a scapularis
reportedly normal in terms of the tendon. On
September 2, 2009, he had a tear with partial
retraction.  My opinion is that the tear may
have been missed in the initial MRI (actually
the preceding two MRIs) or he could have had a
tear since the first MRI (actually, the first
two MRIs) was done. It is impossible to tell
for sure, but those are the two options as I
see it.”

Based upon my experience with cases involving MRI studies, I

agree with Dr. Shockley that both of these alternatives are

possible. An MRI, even one with contrast, is not an actual clear

and distinct photograph or picture of the various anatomical

components of a joint.  Rather, it is a computer generated image

drawn from the computer’s interpretation of magnetic anomalies. I

have frequently seen interpretations of the same MRI vary between

examiners.  I have also seen interpretations of studies of the same

joint, when reviewed by the same examiner, but taken on different

MRI machines.  I have had numerous cases where damage or defects

were found during corrective surgery that were not “seen” on MRI

studies and cases where defects could not be found on corrective

surgery that were apparently shown on the MRI.  The ultimate

diagnostic test for any joint damage or defect is an arthroscopic
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evaluation, where the various structural components of the joint

can be actually visualized in detail.

After consideration of all the evidence presented, it is my

opinion that the greater weight of the credible evidence fails to

prove that the claimant’s difficulties with his right shoulder and

his needs for medical services for these difficulties were in any

way the result of an “independent intervening cause”, within the

meaning of Ark. Code Ann. §11-9-201(4)(F)(iii). Rather, it is my

opinion that the greater weight of the credible evidence

establishes that the additional medical services recommended by

both Dr. Shockley and Dr. Sorger are necessitated by or connected

with the claimant’s compensable right shoulder injury of January

26, 2008. 

First, even if the tears of the supraspinatus and scapularis

tendons, which are “seen” on the MRI of September 2, 2009, were

caused solely by a non employment-related subsequent event (as the

respondents contend), this fact would not, in and of itself,

relieve the respondents from liability for the additional medical

services recommended by Dr. Shockley and Dr. Sorger.  There would

still remain the labial tear and other defects which had been noted

in the prior MRI studies.

 The evidence presented is sufficient to establish that this

physical damage was clearly the result of the employment-related

accident of January 26, 2008.  It must also be noted that shortly

after the claimant’s compensable injury, Dr. Shockley had noted

that surgical repair of this damage would likely be required.



F801213-Day -16-

Apparently, the only reason that surgery was not performed on the

claimant’s right shoulder, at that time, was Dr. Shockley’s belief

that this surgery would have a better chance of success if it was

delayed until after mobility and strength of the shoulder joint

could be increased through conservative measures. However, this

initial damage to the structural components of the claimant’s right

shoulder has not healed or gone away on its own.  The claimant’s

continuing complaints confirm such a conclusion. 

Clearly, Dr. Shockley’s recommendation of an orthopaedic

evaluation and treatment in the form of diagnostic/therapeutic

surgery on the claimant’s right shoulder was not based solely on

the fact that the September 2, 2009 MRI had shown a surface tear of

the supraspinatus and a tear of the subscapularis. Obviously, the

major reason for both Dr. Shockley and Dr. Sorger recommending

these additional medical services was that the claimant continued

to have significant complaints with his right shoulder, complaints

that the evidence shows had remained essentially unchanged in type

and location since the initial admittedly compensable injury.

Secondly, the greater weight of the evidence presented does

not support the respondents’ contention that the claimant’s

difficulties with his right shoulder and his need for medical

treatment, after September 2, 2009, were the result of an

“independent intervening cause”. It is my opinion that the greater

weight of the credible evidence shows that the damage to the

supraspinatus and scapularis tendons, which was noted on the
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September 2, 2009 MRI, is itself also causally related to the

employment accident of January 26, 2008.

I would note that the existence of this causal relationship

need not be proven to an absolute certainty.  All that is necessary

is that the evidence shows that the existence of this causal

relationship is likely or probable. Further, the evidence need only

prove that the accident played some causal role in producing or

contributing to the overall damage, and the accident need not be

the sole or even major cause of the overall damage ultimately

sustained.

In the present case, I find that the greater weight of the

credible evidence shows that the subsequently reported tears of the

supraspinatus and scapularis tendons, had at least, their inception

in the employment-related accident of January 26, 2008. The

mechanics of this accident and the type of stress producing the

various anatomical components of the claimant’s right shoulder

could have reasonably and logically produced some degree of damage

and tearing of these tendons.  Further, the claimant experienced

the initial onset of his right shoulder difficulties

contemporaneously with the occurrence of the employment-related

accident on January 26, 2008. The greater weight of the credible

evidence also shows that, since this accident, the claimant’s

symptoms have remained of the same type or nature and have remained

in the same location as the initial symptoms that occurred  at the

time of his admittedly compensable injury. The only change shown

in these symptoms are brief periods when the magnitude of these
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symptoms has either increased or decreased. However, overall, even

the magnitude of these symptoms even appear to have remained

essentially the same.

The mechanics of the exercises performed by the claimant

during the scheduled physical therapy for his compensable right

shoulder injury would also place stress on the claimant’s right

shoulder that could reasonably and logically result in the observed

rotator cuff tears, particularly if these tendons had been

previously damaged in the employment-related accident of January

26, 2008.  However, had these exercises resulted in any significant

increase in actual physical damage, one would logically expect a

change in the nature or location of the symptoms or, at least, a

substantial prolonged increase in symptoms.  However, the evidence

reveals that the claimant experienced only a slight increase in the

magnitude of the symptoms, during and immediately after these

physical therapy sessions and that the increase in symptoms was

brief. There was no evidence of any change in the nature or

location of the claimant’s symptoms. Thus, it would appear that the

claimant’s physical therapy activities were a less likely cause of

the subsequently observed tendon tears and at most may have been

only a compensable aggravation, likely a temporary one.  

In regard to the claimant’s fall at home, the fall as

described by the claimant in his testimony, would not have resulted

in any stress or trauma to his right shoulder joint and would not

be reasonably or logically expected to produce the ligamentous

tears “seen” on the September 2, 2009 MRI. Even if the claimant had
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fallen directly on his right shoulder, this would not have produced

the wrenching/pulling type of stress that is logically associated

with the type of tendon tears “seen” on the MRI. At most, this

incident, too, only produced a brief temporary increase in the

magnitude of the claimant’s symptoms but resulted in no change in

the nature or location of these symptoms.

There is no evidence in the record of any other activity or

event (non employment-related or otherwise) that would have

produced the type of trauma and stress that would be reasonably

expected to result in these subsequently diagnosed tendon tears.

There is also no evidence in the record, including the medical

evidence, that shows any change in the nature or location of the

claimant’s difficulties with his right shoulder or even any

substantial prolonged increase in the magnitude of his continuing

symptoms.

In summary, I find that the claimant has proven by the greater

weight of the credible evidence that the additional medical

services, which have been recommended by both Dr. Shockley and Dr.

Sorger, are causally connected to the claimant’s compensable injury

of January 26, 2008, and are in no way the result of any

“independent intervening cause” as that term is used in Ark. Code

Ann. §11-9-102(4)(F)(iii). Thus, the claimant has proven the first

requirement for his entitlement to these medical services.

The claimant must next prove that these medical services are

reasonable in light of the potential benefit that these services

offer to return the claimant to more near his preinjury state. Both
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Dr. Shockley and Dr. Sorger have recommended these medical

services, apparently for the purpose of accurately ascertaining the

nature and extent of the physical damage to the claimant’s right

shoulder and to (hopefully) repair this damage, so as to reduce the

claimant’s shoulder complaints and restore the level of shoulder

function. Dr. Shockley is apparently an orthopaedic surgeon and Dr.

Sorger is by his own admission a “musculoskeletal oncologist”. Both

of these physicians appear to have been selected by the

respondents. I find their opinions on the reasonableness and

necessity of the recommended medical services to be entitled to

substantial weight and credit. I would also note that the services,

which these physicians have recommended, are of a type and nature

that are commonly recognized in the general medical community as

being medically appropriate for the evaluation and treatment of

shoulder difficulties such as those experienced by the claimant.

After consideration of the evidence presented, I find that the

claimant has proven by the greater weight of the credible evidence

that the additional medical services, which have been recommended

by Dr. Shockley and Dr. Sorger (in the form of an orthopaedic

evaluation and treatment), have a reasonable expectation of

providing significant benefit in returning the claimant to more

near his preinjury state.  Thus, the claimant has satisfied the

second and final requirement for these services to constitute

“reasonably necessary medical services”, under Ark. Code Ann. §11-

9-508. 
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However, I would note that the record shows that the claimant

is experiencing various other conditions that involve  his right

arm, other than his right shoulder.  These conditions are also

producing symptoms and affecting the claimant’s ability to use his

right upper extremity. These other conditions consist of some type

of “nerve lesion” that is in the area of his right elbow and that

affects his ulnar nerve and another type of  “nerve lesion” that is

in the area of his right wrist and that affects his median nerve.

This latter lesion likely appears to be in the form of carpal

tunnel syndrome.  There is no stipulation of the existence of any

compensable injuries to the claimant’s right elbow or wrist. There

has also been no request for a determination by this Commission as

to whether the claimant sustained compensable injuries to these

portions of his body. Therefore, no determination can be made in

regard to the claimant’s entitlement to any medical services for

the evaluation or treatment of these injuries or conditions.  The

current award of additional medical services extends only to

medical services directed toward the evaluation and treatment of

the claimant’s admittedly compensable right shoulder injury.  

II. TEMPORARY TOTAL DISABILITY BENEFITS

   The next issue to be addressed is the claimant’s entitlement to

temporary total disability benefits for the periods of November 16,

2009 through December 13, 2009, and February 12, 2010 through a

date yet to be determined.  The burden rests upon the claimant to

prove his entitlement to these benefits.



F801213-Day -22-

In order to meet this burden, the claimant must first prove

that he has continued within his healing period from the effects of

his compensable right shoulder injury throughout both of these

intervals. Secondly, the claimant must prove that his compensable

right shoulder injury, has rendered him totally disabled from

performing all forms of gainful employment, for which he was

otherwise qualified, throughout these intervals.

The issue of a duration of the healing period is a medical

question, which must be resolved on the basis of the greater weight

of the credible evidence presented. The Act defines the “healing

period” as that period of time necessary for the healing of the

actual physical damage caused by the compensable injury. The Courts

have held that the healing period for the compensable injury

continues until the actual physical damage caused by the

compensable injury has resolved or has at least stabilized, at a

level where nothing further in the way of time or medical treatment

offers a reasonable expectation of improvement.

In the present case, the greater weight of the medical

evidence clearly shows that the claimant has not reached the

maximum benefit of time and medical treatment in the healing or

resolution of the actual physical damage caused by his compensable

injury of January 26, 2008. This evidence shows that additional

medical treatment as recommended by Dr. Shockley and Dr. Sorger, is

medically appropriate and has a reasonable expectation of actually

reducing the physical damage caused by this compensable injury and
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restoring the level of functioning of the claimant’s right shoulder

to more near his preinjury state.

Therefore, I find that the claimant has proven that he has

continued within his healing period from the effects of his

compensable right shoulder injury, during the periods for which he

is now seeking additional temporary total disability benefits. This

satisfies the first requirement for his entitlement to the

additional temporary total disability benefits he now seeks.

However, the claimant must also prove that he has continued to

be totally disabled, as a result of the effects of his compensable

right shoulder injury, during these same periods. This is a fact

question that must be resolved on the basis of the greater weight

of the evidence as a whole. 

In the present case, the evidence shows that the claimant was

released to return to work by Dr. Shockley on November 6, 2009. The

claimant’s testimony reveals that, shortly following this release,

he actually returned to his employment with the respondent, as a

truck driver.  At approximately the same time as his return to

work, the claimant also took and passed a medical examination for

renewal of his DOT card. The claimant continued to drive a truck

for the respondent through February 11, 2010, at which time he was

apparently terminated by the respondent. The reasons for this

termination is unascertainable from the record.  

The claimant testified that when he returned to truck driving

for the respondent, he had difficulties shifting and setting his

brakes, because of “pain in his arm and hand”. He also testified
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that he had to “shake his arm and hand” all the time to help the

pain. Curiously, he did not indicate that his truck driving caused

any increase in his right shoulder symptoms.

There is no evidence that, since his termination by the

respondent, the claimant has made any attempt to obtain any type of

employment, elsewhere.  In describing his continuing limitations,

the claimant again primarily focused on his pain and limitations in

the lower portion of his right arm and his right hand.  

As previously noted in this Opinion, the claimant has been

diagnosed with significant conditions involving his right elbow and

wrist/hand. These conditions have not been accepted as compensable

by the respondents or held compensable by this Commission. Thus,

the effects and limitations caused by these conditions cannot be

considered in determining the claimant’s entitlement to temporary

total disability benefits for his compensable right shoulder

injury.

After consideration of all the evidence presented, it is my

opinion that the claimant has failed to prove by the greater weight

of the credible evidence that his compensable right shoulder injury

has rendered him totally disabled from performing all forms of

regular gainful employment, for which he was otherwise be

qualified, during the periods for which he now seeks additional

temporary total disability benefits.  Rather, I find that the

greater weight of the credible evidence shows that any total

disability, which the claimant may have experienced during these

periods, appears to be caused by his elbow and shoulder conditions.
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Thus, the claimant has failed to prove the second requirement for

his entitlement to the additional temporary total disability

benefits he now seeks. For this reason, his claim for such benefits

must, at this time, be denied.

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this

claim.

2. On January 26, 2008, the relationship of

employee-employer-carrier existed between

the parties.

3. On January 26, 2008, the claimant earned

wages sufficient to entitle him to weekly

compensation benefits of $522.00 for

total disability and $392.00 for

permanent partial disability.

4. On January 26, 2008, the claimant

sustained a compensable injury to his

right shoulder.

5. There is no dispute over medical services

received by the claimant through

September 2, 2009.

6. The respondents are estopped from denying

liability for the expense of medical

services provided by the claimant for his

right shoulder difficulties by and at the
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direction of Dr. Thomas Shockley and Dr.

Joel Sorger through October 5, 2009, for

the reasons heretofore set forth in this

Opinion.

7. The medical services provided by the

claimant for his right shoulder

difficulties by personnel at the Doctor’s

Urgent Care Office, on July 7, 2010,

represent reasonably necessary medical

services for the claimant’s compensable

right shoulder injury, pursuant to Ark.

Code Ann. §11-9-508. Specifically, the

claimant has proven by the greater weight

of the credible evidence that these

medical services were necessitated by or

connected with his compensable right

shoulder injury and were reasonable in

light of the potential benefit these

services offered in reducing the symptoms

and complaints produced by this injury.

The greater weight of the credible

evidence fails to establish that these

medical services were, in any way,

necessitated by an “independent

intervening cause”, as that term is used

in Ark. Code Ann. §11-9-102(4)(F)(iii). 
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8. The medical services recommended to the

claimant for his  shoulder difficulties

by Dr. Thomas Shockley and Dr. Joel

Sorger, in the form of an evaluation and

diagnostic/therapeutic surgery by an

orthopaedic specialist, represents

reasonably necessary medical services for

the claimant’s compensable right shoulder

injury, under Ark. Code Ann. §11-9-508.

Specifically, the claimant has proven by

the greater weight of the credible

evidence that these medical services were

necessitated by or connected with his

compensable right shoulder injury, and

are reasonable in light of the potential

benefit these services offer in returning

the claimant to more near his preinjury

state. The greater weight of the credible

evidence fails to establish that these

medical services would be, in any way,

necessitated by or connected with an

“independent intervening cause”, as that

term is used in Ark. Code Ann. §11-9-

102(4)(F)(iii).

9. The claimant has failed to prove by the

greater weight of the credible evidence
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that he has been rendered temporarily

totally disabled by his compensable right

shoulder injury for the periods of

November 16, 2009 through December 13,

2009 and February 12, 2010 through a date

yet to be determined. Specifically, the

claimant has failed to prove by the

greater weight of the credible evidence

that his compensable right shoulder

injury has caused him to be totally

disabled from performing all forms of

regular gainful employment, for which he

would otherwise be qualified, during

these periods.

10. The respondents have controverted the

claimant’s entitlement to any additional

benefits after September 2, 2009.

11. As no controverted benefits have herein

been awarded to the claimant, no

controverted attorney’s fee can be

awarded to his attorney, at this time.

ORDER

The respondents shall be liable for the expenses incurred for

treatment of the claimant’s right shoulder difficulties by and at

the direction of Dr. Shockley and Dr. Sorger through October 5,

2009. The respondents shall also be liable for the expense incurred
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by the claimant as a result of medical services provided the

claimant for his right shoulder difficulties by personnel at the

Doctor’s Urgent Care Office, on July 7, 2010. Finally, the

respondents shall be liable for the expense of an evaluation and

diagnostic/therapeutic corrective surgical procedures to be

performed on the claimant’s right shoulder by a qualified

orthopaedic specialist, as recommended by Dr. Shockley and Dr.

Sorger. Liability for all these medical expenses is subject to the

medical fee schedule that has been established by this Commission.

For the reasons heretofore set forth in this Opinion, the

claimant‘s request for additional temporary total disability

benefits must be denied and dismissed.

All benefits awarded, which have heretofore accrued, are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

                                
      MICHAEL L. ELLIG

            ADMINISTRATIVE LAW JUDGE
                                         


