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Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by RALPH THEODOR STRICKER, Attorney,
Jonesboro, Arkansas.

Respondents represented by DIANE GRAHAM, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On November 5, 2009, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on August 5, 2009, and a pre-hearing order was filed on

August 6, 2009.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On September 17, 2004, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury on September

17, 2004, to his neck.



2

By agreement of the parties the issues to litigate are limited

to the following:

1. Additional medical.

Claimant’s contentions are:

That the claimant is entitled to additional
medical treatment and, “You might note here
there’s a little bit of inconsistency with
Respondent’s position if they’re indicating
here that it’s a temporary aggravation to a
preexisting injury.  And they - there’s no
indication that there was ever a preexisting
injury to his neck.” (Quote found in
transcript Page 4 line 10-14)

Respondents’ contentions are:

“Your Honor, I think the only thing that I
would  say is that Tyson accepted this
incident as a temporary aggravation of his
preexisting condition and it was Tyson’s
position that and is Tyson’s position, that
that temporary aggravation ended as of
November 4, 2004 and he was released to return
to work with no restrictions by Doctor
Marshall.” (Quote found in transcript Page 4
line 4-9)

The claimant in this matter is a forty-six-year-old male who

sustained an admittedly compensable injury to his neck on September

17, 2004, while employed by the respondent.  The only issue to be

litigated here is the claimant’s request for additional medical

treatment.

The claimant sustained his injury while driving an eighteen

wheeler for the respondent.  The claimant described the accident as

follows:

“A. I was driving a single cab 18 wheeler
truck they use as a yard dog shuttles tires
around the yard.  The yard - the normal yard
driver wasn’t there that evening and asked me
to do it - do his position for him.  And I had
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backed a trailer into their plant where it has
to be raised up - the whole truck and trailer
has to be raised up in the air and dumped to
empty it’s load.  And they let the ramp back
down to the ground and give me an okay on the
radio to go.  And the dumper operator give me
an okay to go and they had not let the ramp
all the way down for some reason they left it
up about two foot or so.  I come out from
underneath the trailer and give me - it
jumped, kind of like riding a bull, it whipped
my neck.”

The claimant reported the accident and later went to the

Johnson Regional Medical Center for treatment.  At that time, the

claimant’s complaints of pain included his cervical, thoracic, and

lumbar spine.  The “Clinical Impression” shown in a medical report

from that visit states, “Muscular back pain.”

On September 29, 2004, the claimant was seen by Dr. Roxanne

Marshall.  The claimant complained of “pain in his neck that

radiates all the way down to his tailbone.”  Dr. Marshall diagnosed

the claimant with a cervical strain and placed him on Skelaxin, a

muscle relaxer, and Flexeril.  She allowed him to return to work

with the restriction of “no bending or stooping or lifting.”  X-

rays performed of the cervical and thoracic spine taken on

September 29, 2004, did not reveal any evidence of a fracture.

On October 13, 2004, the claimant again saw Dr. Marshall and

complained of continuing severe neck pain.  He also indicated the

pain was getting worse and “going down into his thoracic and lumbar

spine now.”  Dr. Marshall again diagnosed the claimant with a

cervical strain and ordered an MRI of his cervical, thoracic, and

lumbar spine.  She also sent the claimant back to work with the

same restrictions as before.
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The claimant underwent MRI’s of the cervical and thoracic

spine on October 18, 2004.  The impressions for both MRI’s were

negative, as shown in a medical report electronically signed by Dr.

Jeffrey Hale.

On October 21, 2004, the claimant was again seen by Dr.

Marshall.  The claimant reported having some continued spasms in

his neck.  The claimant was again diagnosed with a cervical strain

and sent back to work with light duty with 0-10 pound lifting

restrictions and no repetitive bending or stooping.

On November 4, 2004, the claimant again saw Dr. Marshall.  A

medical report from that visit states, “He is 100% better as far as

his neck and thoracic spine.”  The claimant was released by Dr.

Marshall to regular duties at that time.

The claimant also testified that he received physical therapy

on his neck in 2006.  This treatment was done while the claimant

was receiving treatment for a laceration to his knee that occurred

on May 26, 2006.  The claimant received both the knee and neck

therapy at the same time.  This therapy was not done at the

direction of Dr. Marshall according to the claimant’s testimony.

Upon review of the medical records and the testimony of the

claimant, I find that the claimant has failed to prove his

entitlement to additional medical treatment for his neck at this

time.  The claimant failed to produce any medical records or

opinions from a doctor that he requires any treatment at this time.

The physical therapy that was done on the claimant’s neck was not

ordered by an authorized physician in this matter and the claimant
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has not requested a change of physician.  The respondents are not

responsible for its cost.  The claimant has simply failed to meet

his burden.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on August 5, 2009, and contained in a

pre-hearing order filed August 6, 2009, are hereby accepted as

fact.

2. The claimant has failed to prove his entitlement to

additional medical treatment for his neck.

3. The respondents are not liable for the cost of any physical

therapy done on the claimant’s neck in 2006.

ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


