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BOB DAVIS CLAIMANT
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OPINION FILED DECEMBER 13, 2010

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Fort
Smith, Sebastian County, Arkansas.

Claimant represented by KRIS BOYD, Attorney, Little Rock, Arkansas.

Respondents No. 1 represented by RANDY MURPHY, Attorney, Little
Rock, Arkansas.

Respondents No. 2 represented by J. CHRIS BRADLEY, Attorney, North
Little Rock, Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on September 14,

2010, in Fort Smith, Arkansas.  The deposition of Bobby Leon Davis

was taken, on June 1, 2010, and has been admitted as Joint Exhibit

No. 1. The deposition of John Puckett was taken, on June 1, 2010,

and has been admitted as Joint Exhibit No. 2.

A pre-hearing order was entered in this case, on April 27,

2010. This pre-hearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and resolved at

the present time.  Immediately prior to the hearing, a change was

made in regard to the stipulation offered on the average weekly

wage for determining the appropriate weekly compensation rates.  A
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copy of the pre-hearing order with that amendment noted thereon was

made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On November 28, 2009,  the claimant was involved in a

motor vehicle accident that resulted injuries to his

spine, left shoulder, head, and left ear.

2. At present, respondents #1 are paying all appropriate

benefits, including temporary total disability at the

rate of $400.00 per week.  Respondent #2 has paid no

benefits.

3. The appropriate average weekly wage for determining

weekly compensation rates is $600.00.

4. Both respondents deny that they are liable for benefits

to the claimant.

By agreement of the parties, the issue to be litigated and

resolved at the present time was limited to the following:

a. Which of the respondents are liable for appropriate

benefits.

In regard to these issues, the claimant only contends that he

sustained compensable injuries, on November 28, 2009, that he was

employed by one or both of the respondent employers at that time,

and that one or both of the respondents are liable for appropriate

workers’ compensation benefits.

In regard to these issues, Respondents #1 contend:

“Respondents contend that the claimant was not
an employee of respondent employer, CCC
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Construction, Inc. at the time of the motor
vehicle accident, but was performing
employment services for the City of Mena.
Respondents contend that claimant was being
compensated for employment services by the
City of Mena, was under a verbal contract of
employment with the City of Mena, and the
details of the employment services being
performed were controlled by the City of
Mena.”   
 

In regard to these issues, Respondents #2 contend:

“Respondent No. 2 contends that when injured
claimant was operating a truck owned by CCC
Construction pursuant to his contract of hire
with them at the rate of $15.00 per hour; was
acting at the behest and benefit of CCC,
subject to the control of CCC, namely the
person of Ray Caughern and that Ray, or CCC
had the right to control details of claimant’s
work or activity, especially that of operating
the truck owned by CCC. Respondent No. 2
further contends that Respondent No. 1 is
entitled to no reimbursement for benefits
voluntarily paid to claimant.”

 DISCUSSION

   The parties have stipulated that on November 28, 2009, the

claimant was involved in a motor vehicle accident and sustained

injuries to his spine, left shoulder, head, and left ear. There is

also no dispute, at this time, over the benefits to which the

claimant would be entitled, under the Act, for these various

injuries. The parties have stipulated that all benefits to which

the claimant is entitled have and are being  paid by Respondents

No. 1 (CCC Construction Company and Bituminous Casualty Company).

The parties have also stipulated that Respondents No. 2, the City

of Mena, has paid no benefits. Respondents No. 2 is self-insured

through the Municipal League Workers’ Compensation Trust.  
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The sole dispute, at this time, is which of the respondents

are liable for the claimant’s workers’ compensation benefits.

Although both parties have denied liability for these benefits,

these benefits have not been “controverted”, in regard to a

controverted fee for the claimant’s attorney, as these benefits

have been and are being paid by Respondents No. 1.   Although there

is a specific section in the Act on the “disputed source of

benefits” the facts in this case do not comply with the express

wording of this section, Ark. Code. Ann. §11-9-806. Thus, in

compliance with the rule of strict construction, this section would

have no direct bearing on the present case.  The present case,

hinges on the nature of the relationship of the parties, at the

actual time of the claimant’s motor vehicle accident and resulting

injuries.  

The claimant’s testimony reflects that he was hired by Ray

Caughern, on behalf of CCC Construction, approximately eight months

prior to his motor vehicle accident. He was hired for an indefinite

period to drive one of CCC Construction’s trucks for local hauls,

at an hourly rate of $15.00 per hour. In April of 2009, Mr.

Caughern telephoned the claimant and directed him to go to Mena,

the following day, and meet with a John Puckett. He was instructed

that he would continue to drive the CCC Construction truck that he

was assigned, but that Mr. Puckett would be his “boss” and he was

to do what Mr. Puckett needed him to do.  Following these

instructions, the claimant began to report to Mr. Puckett and drove

the CCC Construction truck as Mr. Puckett directed.  The claimant
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testified that, initially he continued to receive his regular wages

of $15.00 per hour for the work, that he performed from CCC

Construction. However,  some time later, at the direction of Mr.

Puckett, he filled out an employment application for the City of

Mena. After completing this application, he was actually hired by

the City of Mena.  He continued to drive the CCC Construction truck

and was paid by the City of Mena wages at the hourly rate of

$12.00.  Mr. Caughern of CCC Construction agreed to continue to pay

him the difference between his hourly wages from the City of Mena

and his previous $15.00 per hour rate.  CCC Construction also

provided him with a car and gasoline to go back and forth between

his home in Oklahoma and Mena, Arkansas. This relationship between

the claimant, CCC Construction, and the City of Mena was still in

effect at the time of the motor vehicle accident and on November

28, 2009.  At the actual time of this motor vehicle accident and

resulting injuries, the claimant was driving the truck owened by

CCC Construction and was hauling a load of tornado debride from the

City of Mena to Nashville, Arkansas, as directed by Mr. Puckett. 

John Puckett’s testimony reflects that he was and is the fire

chief for the City of Mena.  However, in early 2009, the City of

Mena also placed him in charge of overseeing the removal of debride

from a tornado that had struck Mena on April 9, 2009.  Shortly

after the tornado, he was contacted by Ray Caughern of CCC

Construction and Mr. Caughern volunteered to provide the city with

four trucks and operators to help for awhile in clean up from the

tornado. After several weeks of providing this “volunteer” work,
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Mr. Caughern  inquired into CCC Construction getting paid for some

of the work that it was being providing.  At that time, he advised

Mr. Caughern that if and when the City got any disaster relief

money, it would attempt to compensate CCC Construction for its

help.  At some time after CCC Construction began helping the City

of Mena, the City began providing fuel for CCC Construction’s

equipment and a location to keep the equipment when not in use.  In

in June of 2009, the City of Mena began receiving disaster relief

funding.  At that time, the CCC employees that were assisting in

the debride removal (including the claimant) and other individuals

assisting in the clean up were directed by the City to fill out

applications for temporary employment with the City and were placed

on the City’s payroll.  As such temporary employees, the only

compensation in these individuals received from the City of Mena

were wages  they were to be paid for their work in the removal of

debride in the City of Mena at the hourly rate of $12.00. At that

same time, a lease agreement was also made between the City of Mena

and CCC Construction to “lease” the CCC Construction equipment that

was being used in the clean up. In regard to the truck being driven

by the claimant, this lease provided for payments of $100.00 per

hour for each hour that the truck was actually in use. CCC

Construction remained responsible for maintenance and upkeep on the

equipment. No number of hours of equipment use was guaranteed and

the agreement provided that it could be cancelled at any time by

the City of Mena.  
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According to Mr. Puckett, this arrangement ended shortly after

the claimant’s motor vehicle accident. Mr. Puckett also testified

that, at one time, the City of Mena, had as many as seventy-nine

temporary employees, similar to the claimant, working in the clean

up of the tornado debride.

After consideration of the evidence presented, it is my

opinion that the greater weight of the credible evidence shows that

the claimant was jointly and simultaneously employed by both CCC

Construction and the City of Mena, at the time of his motor vehicle

accident and injuries on November 28, 2009.  At the time of the

claimant’s motor vehicle accident and injuries, he was under an

express contract of hire with both CCC Construction and the City of

Mena.  At that time, he was also being paid hourly wages by both

CCC Construction and the City of Mena. At that time, he was

performing employment services that benefitted both CCC

Construction and the City of Mena (i.e he was hauling off tornado

debride for the City of Mena and he was enabling CCC Construction

to receive $100.00 per hour for the use of their truck). Both CCC

Construction and the City of Mena retained the right to terminate

the claimant’s employment, at will, (CCC could obviously have

declined to pay the claimant its portion of his wages and could

have prohibited him from using its equipment and the City of Mena

could have ceased paying him its portion of his wages and

prohibited him from working on the debride removal).  Both CCC

Construction and the City of Mena maintained the right to exercise
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control over the claimant’s activities in the position that he held

at the time of the motor vehicle accident and subsequent injuries.

Clearly, the facts in this case could also support a finding

that the relationship between the claimant, CCC Construction, and

the City of Mena was a dual employment. All of the three

requirements for this relationship are established by the evidence

presented.  If CCC Construction  is considered the general employer

and the City of Mena is considered the special employer, the

claimant clearly had an express contract of hire with the City of

Mena, the work being done at the time of the accident and injury

was primarily that of the City of Mena, and the City of Mena

obviously had the right to control the details of the work being

done by the claimant at that time.  However, if such an employment

relationship is found, there would be no difference in the outcome

of this case.  Clearly, as the employment being performed by the

claimant, at the time of his work-related accident and injury, was

not solely for the benefit of the special employer. 

Under the doctrine of either joint simultaneous employment or

dual simultaneous employment, both respondents would be liable for

the benefits to which the claimant is entitled for the injuries he

sustained in the employment-related accident of November 28, 2009.

However, there remains the manner in which this liability is to be

divided.

I would note that, traditionally, the monies available for the

payment of compensation claims, whether they are to be paid by the

employer to an insurance company or into a group self-insured trust
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fund, are based on a percentage of payroll. Therefore, it is my

opinion that the more equitable way to apportion liability between

the two respondents in this case, for the workers’ compensation

benefits to which the claimant is entitled, would be to use the

same ratio or percentage that each of the respondent employers

contributed toward the claimant’s total wages at the time of his

employment-related accident and injuries.  To do otherwise, would

penalize Bituminous Casualty by requiring it to pay benefits at a

rate higher than anticipated in the calculation of the premiums on

the risk and would, in turn, provide a windfall for the Municipal

League Workers’ Compensation Trust.

The record reveals that, at the time of the claimant’s

employment-related accident and injuries, CCC Construction Company

was paying 20 percent of the claimant’s wages and the City of Mena

was paying 80 percent of the claimant’s wages. Therefore, I find

that CCC Construction Company and its carrier, Bituminous Casualty

Insurance Company is liable for 20 percent of the benefits to which

the claimant is entitled under the Arkansas Workers’ Compensation

Act, for his compensable injuries on November 28, 2009. The City of

Mena and the Municipal League Workers’ Compensation Trust is liable

for 80 percent of the benefits to which the claimant is entitled

for his compensable injuries of November 28, 2009.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this

claim.
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2. On November 28, 2009, the claimant was

jointly and simultaneously employed by

both CCC Construction Company and the

City of Mena.

3. On November 28, 2009, Bituminous Casualty

Insurance Company provided workers’

compensation Coverage for CCC

Construction Company and the City of Mena

who was self-insured through the

Municipal League Workers’ Compensation

Trust.

4. On November 28, 2009, the claimant

sustained compensable injuries to his

spine, left shoulder, head, and left ear.

These accidental injuries arose out of

and occurred in the course of the

claimant’s employment with both CCC

Construction Company and the City of

Mena, while he was performing employment

services for both of these employers.

5. Both Respondents No. 1 (CCC Construction

Company and Bituminous Casualty Company)

and Respondents No. 2 (the City of Mena

and the Municipal League Workers’

Compensation Trust) are liable to the

claimant for appropriate workers’
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compensation benefits stemming from his

compensable injuries on November 28,

2009. Respondents No. 1, CCC Construction

Company and Bituminous Casualty Insurance

Company, are liable for 20 percent all of

the workers’ compensation benefits to

which the claimant is entitled and

Respondents No. 2, the City of Mena and

the Municipal League Workers’

Compensation Trust, are liable for 80

percent of all of the workers’

compensation benefits to which the

claimant is entitled.  

6. As all workers’ compensation benefits,

which were  owed the claimant to date,

have and are being paid by Respondents

No. 1, Respondents No. 1 are entitled to

reimbursement by Respondents No. 2 for

that portion of the benefits herein found

to be the liability of Respondents No. 2.

Future continuing benefits are to be paid

by both respondents with Respondents No.

1 paying 20 percent of these benefits and

Respondents No. 2 paying 80 percent of

these benefits.
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ORDER

Respondents No. 1, CCC Construction Company and Bituminous

Casualty Insurance Company, are liable for 20 percent of the

workers’ compensation benefits to which the claimant has been and

may become entitled.  

Respondents No. 2, the City of Mena and the Municipal League

Workers’ Compensation Trust, are liable for 80 percent of the

benefits to which the claimant has been and may become entitled.

Respondents No. 2 shall reimburse Respondents No. 1 for the

overpayment of benefits previously made by Respondents No. 1.  

IT IS SO ORDERED.   

                              
                              MICHAEL L. ELLIG
                                  ADMINISTRATIVE LAW JUDGE
                                         


