
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F902641

ACIE DAVIS CLAIMANT

USA TRUCK, SELF INSURED RESPONDENT
                       

OPINION FILED DECEMBER 8, 2010

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in  Fort
Smith, Sebastian County, Arkansas.

Claimant pro se. 

Respondent represented by SCOTT ZUERKER, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on December 7,

2010, in Fort Smith, Arkansas.  The purpose of this hearing was to

consider the respondent’s Motion to Dismiss, which was filed on

October 28, 2010. 

At the hearing, the claimant failed to appear, either in

person, by counsel, or through a designated representative. The

respondent was represented by counsel.

At the hearing, the entire Commission’s file, including the

Motion, the notice of hearing on this Motion that was sent by the

Commission to the claimant, and the signed receipt by the U. S.

Post Office that indicated delivery of the notice to the claimant,

was made Commission’s Exhibit No. 1 to the hearing.

 DISCUSSION

 The Commission’s file reflects that a claim, in the form of

an AR-C, was filed by the claimant on March 24, 2009.  This AR-C

claim alleged an employment-related injury, which occurred as the

result of a specific incident or accident on August 4, 2008. The
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alleged injury was apparently to the claimant’s right shoulder. In

this claim, the claimant appeared to be seeking additional medical

expenses from a physician in Virginia.  

The filings by the respondent indicate that this case was

previously accepted by the respondent as compensable, but as a

medical only claim.  The respondent further contended that all

appropriate medical services had been provided.

The file reveals that, after the filing of the AR-C, the

claimant was advised by correspondence from the Commission that he

could consult one of the Commission’s legal advisers. The file then

shows that the claimant availed himself of this service and spoke

with one of the Commission’s legal advisers, Mr. David Schneider,

on September 4, 2009.  The notations, which were by Mr. Schneider,

indicate that the claimant inquired about actions by the

respondent, which apparently involved an allegation by the

respondent that the claimant violated some company policy. Mr.

Schneider advised the claimant that the Commission had no authority

over this problem and further advised him of the steps necessary

for him to pursue his claim for additional medical services.  At

that time, a correction was also made in regard to the claimant’s

then current address.

The Commission’s file reflects that, after this conversation

with the legal adviser, the claimant has taken no action to pursue

his claim for additional benefits, either in the form of additional

medical services or any other benefit provided by the Act.

Specifically, the claimant has made no request for a hearing on his
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claim or this Commission to take any action, whatsoever, on his

entitlement to additional benefits.  

Ultimately, the respondent filed a Motion to Dismiss for lack

of prosecution (pursuant to Rule 099.13 of this Commission), and

for the claimant’s failure to request a hearing within six months

of the filing of his claim for additional benefits (pursuant to

Ark. Code Ann. §11-9-702(d)). Although the respondent, in its

Motion, cited Ark. Code Ann. §11-9-702(a)(4), the evidence clearly

shows that the respondent had previously paid some benefits. Thus,

the claim that was made in the claimant’s AR-C would, in fact, be

a claim for additional benefits, rather than a claim for initial

benefits and would be controlled by Ark. Code Ann. §11-9-702(d).

The claimant was properly provided notice of the filing of the

respondent’s Motion by the respondent’s attorney, in the manner

required by the Act. The claimant was also given further notice of

this Motion and notice of the actual hearing scheduled on this

Motion by this Commission, in the manner required by the Act. The

return receipt of the U. S. Post Office shows that the claimant

actually received the Commission’s notice.

 However, the claimant has made no objection or response to

this Motion, nor has he taken any steps to prosecute his claim for

additional benefits or made any contact, whatsoever, with this

Commission since the filing of the respondent’s Motion to Dismiss.

The claimant also failed to appear for this hearing, either in

person or by designated representative.
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The only logical conclusion that can be drawn from the

claimant’s actions (or more appropriately, his inaction) is that

the claimant has abandoned his claim for additional benefits, and

at least, elected not to pursue such a claim at this time.

Therefore, I find that the respondent’s Motion is well taken and

should be granted.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this

claim.

2. On August 4, 2008, the relationship of

employee-self insured employer existed

between the parties.

3. The respondent accepted the compensable

injury sustained by the claimant in a

fall on August 4, 2008, and paid certain

medical expenses.

4. On March 24,2009, the claimant filed a

claim for additional benefits in the form

of further medical services.  However,

the claimant has taken no action,

whatsoever, to pursue this claim,

including requesting a hearing.

5. The claimant has not objected or made any

response, whatsoever, to the respondent’s

Motion to Dismiss and failed to appear,
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either in person, or by designated

representative, at the hearing on the

respondent’s Motion.

6. The claimant has failed to diligently

prosecute his claim for additional

benefits or to request a hearing within

six months after the filing of this claim

for additional benefits.

7. The respondent has properly filed a

Motion to Dismiss any pending claim for

additional benefits for lack of

prosecution and for failure to request a

hearing within six months of the filing

of the claim. The respondent is entitled,

under the Act, to have its Motion

granted.

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss the pending claim for

additional benefits for lack of prosecution and failure to request

a hearing within six months after the filing of the claim. This

dismissal is without prejudice to refiling of a claim for

additional benefits within the period allotted by the Act.

IT IS SO ORDERED.   

                                                
                                    MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE      
                                 


