
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F613791

LINDA DART CLAIMANT

ST EDWARD MERCY MEDICAL CENTER                   NO. 1 RESPONDENT

SISTERS OF MERCY HEALTH SYSTEM                   NO. 1 RESPONDENT
CARRIER

SECOND INJURY FUND     NO. 2 RESPONDENT

OPINION FILED SEPTEMBER 29, 2010

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents No. 1 represented by RANDY MURPHY, Attorney, Little
Rock, Arkansas.

Respondent No. 2 represented by CHRISTY KING, Attorney, Little
Rock, Arkansas.

STATEMENT OF THE CASE

On July 1, 2010, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on March 10, 2010, and a pre-hearing order was filed on

March 10, 2010.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The prior opinions are res judicata and the law of this

case.

By agreement of the parties the issues to litigate are limited

to the following:

1. Whether the respondent should be subject to the penalty

under Ark. Code Ann. §11-0-802(c) and (e).

2. When the claimant reached maximum medical improvement.

3. Attorney’s fees.

Claimant’s contentions are:

“The claimant contends that as a result of her
October 5, 2006 job related fall she either
sustained a new injury or aggravated her
preexisting back condition to such an extent
that back surgery became necessary.

The Claimant contends that she is entitled to
temporary total disability benefits from on or
about January 25, 2008 until a date yet to be
determined and reasonably necessary medical
treatment.

The Claimant’s attorney is entitled to an
appropriate attorney’s fee.

The Claimant contends that the issue of
possible Second Injury Fund liability should
be held in abeyance.”

Respondents No. 1's contentions are:

“Respondents No. 1 contend that claimant has
received all benefits to which she is
entitled.  Respondents No. 1 contend that
claimant’s current problems, if any, are
related to a pre-existing condition and not
the incident at St. Edward Mercy Medical
Center.”

Respondent No. 2's contentions are:
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“The Second Injury Fund will state its
contentions upon completion of discovery.”

The claimant in this matter is a fifty-two-year-old female who

sustained a compensable injury while employed by the respondent.

A hearing was conducted on January 15, 2009, at which time the

issues were her right to additional medical treatment in the form

of a three level lumbar fusion and her entitlement to temporary

total disability benefits from January 29, 2008, to a date yet to

be determined.

On April 14, 2009 an opinion was rendered from that hearing

and the claimant was awarded the additional medical treatment and

temporary total disability benefits from January 29, 2008 to a date

yet to be determined.  The respondents then appealed that decision

to the Full Commission.  The Full Commission affirmed the decision

of the administrative law judge on October 13, 2009.  From that

point, no appeal was filed by either party.

Ark. Code Ann. §11-9-711(b) states:

“Award or Order of Commission – Appeal. (1) A
compensation order or award of the commission
shall become final unless a party to the
dispute shall, within thirty (30) days from
receipt by him or her of the order or award,
file notice of appeal to the Court of Appeals,
which is designated as the forum for judicial
review of those orders and awards.”

No party has brought into dispute that they did not receive

the order mailed out by the Full Commission on October 13, 2009, in

a timely fashion.  This would have made the October 13, 2009, order

of the Full Commission final by at least November 18, 2009.  That
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is a period of 36 days allowing six days for the time of mailing

the opinion until its receipt by the parties.

The claimant has asked the Commission to consider whether the

respondents should be subject to the penalty under Ark. Code Ann.

§11-9-802(c) and (e) which state:

“(c) If any installment payable under the
terms of an award is not paid within fifteen
(15) days after it becomes due, there shall be
added to such unpaid installment an amount
equal to twenty percent (20%) thereof, which
shall be paid at the same time as, but in
addition to, the installment unless review of
the compensation order making the award is had
as provided in §§ 11-9-711 and 11-9-712.”

“(e) In the event that the commission finds
the failure to pay any benefit is willful and
intentional, the penalty shall be up to
thirty-six percent (36%), payable to the
claimant.”

Here, the fifteen (15) days after the order was final would have

been December 3, 2009.  The respondents did not issue a check until

January 8, 2010, as seen in Claimant’s Exhibit Number 2.

The benefits that were issued by the respondents on January 8,

2010, represented temporary total disability benefits from January

29, 2008, through January 15, 2010.  The date of January 29, 2008

is the date on which the claimant underwent fusion surgery; the

January 15, 2010, date is the date on which the original hearing

was held in this matter.  This is clearly outside of the time frame

of Ark. Code Ann. §11-9-802(c).  The respondents shall be subject

to the 20 percent penalty under Ark. Code Ann. §11-9-802(c).



5

As to the additional penalty set forth in Ark. Code Ann. §11-

8-902(e), the Commission must find that the respondents’ failure to

pay any benefits is willful and intentional.  I find no evidence in

this matter that leads me to find that the respondents’ actions

were willful and intentional.

The respondents have argued that they are not subject to the

penalty in 11-9-802(c) because they were entitled to an offset from

disability benefits paid to the claimant by a third party.  It is

the testimony of the claimant that she did receive third party

disability benefits during the time period for which the

respondents paid temporary total disability.  The respondents point

out that they do not have to plead or make an affirmative issue of

their entitlement to an offset in order to take such an offset,

they may be correct in that position.

However, in the present case they chose not to take any offset

and paid the full benefit for the time period of January 29, 2008,

through January 15, 2009.  The respondents may not have to make

issue of an offset at the original hearing in this matter but, they

would be required to assert their right to such an offset before

the order of the Full Commission became final and certainly before

the benefits in the final order became past due.  The respondents

shall be subject to the 20 percent penalty under 11-9-802(c).

To this point, the respondents have paid benefits to the

claimant representing temporary total disability from January 28,

2008, until January 15, 2009.  The respondents offer the following

portion of Dr. Standefer’s December 30, 2008, deposition testimony
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that was introduced at the original hearing on January 15, 2009, as

a basis for only paying temporary total disability from January 29,

2008, through January 15, 2009.  The deposition portion follows: 

“Q. What is your anticipated healing period
for this lumbar fusion?

A. I would say there it will probably be about
12 to 18 months.

Q. So, probably we’re getting pretty close to
the 12 months?

A. To the annual, yeah.  We’ll arrange to see
her back at some point in the not too distant
future just for follow-up.”

(Deposition of Dr. Standefer, 12-30-2008, Page 14, Lines 3-11.)

“Q. Now, as far as temporary disability is
concerned, Doctor, I believe you performed the
surgery on January 29, 2008, is that right?

A. Correct.

Q. And I believe you indicated that you
anticipated it will be 12 to 18 months before
she has basically reached the maximum medical
improvement?

A. Correct.

Q. So, at this point would she still be within
her healing period?

A. Correct.

Q. And in your opinion is she temporarily
disabled at this point?

A. Correct.

Q. And that state of temporary disability has
existed since at least the date of your
surgery?

A. Correct.”

(Deposition of Dr. Standefer, 12-30-2009, Page 48, Lines 6-24.)
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I do believe, given the deposition testimony of Dr. Standefer

prior to the January 15, 2009, hearing, the respondents did have

some reasonable basis for stopping temporary total disability

benefits on or around the twelfth month anniversary of the

claimant’s surgery.  The original hearing date was relatively close

in time to that twelve-month period.

However, we now have additional evidence to consider in

determining when the claimant actually reached maximum medical

improvement.  On April 15, 2008, Dr. Standefer referred the

claimant to Dr. John Swicegood.  Medical records indicate that Dr.

Swicegood saw the claimant on multiple occasions in 2008 and 2009.

On August 7, 2009, Dr. Swicegood saw the claimant and a

portion of the report from that visit states:

“Chief Complaint/HPI: Pt relates chronic
severe left leg and back pain.  She has never
really recovered to her prior functional
state, unable to function as nurse.  She
remains unable to work.  I am filling out her
temp disability papers, but really she is
permanently disabled from my point of view.
We are able to manage her pain to a more
humane and tolerable level, but to return work
is not realistic.  She is unable to stand or
sit or bend or walk for any significant period
of time. jrs”

The claimant’s attorney had the following exchange with Dr.

Standefer during his June 29, 2010, deposition regarding the above

portion of Dr. Swicegood’s August 7, 2009, report as follows:

“Q.  Now, since Dr. Swicegood is the physician
to whom you referred Ms. Dart and since he's
the one who has been providing follow-up
treatment, do you believe that he's in the
best position to assess her physical
capabilities since you have not seen her?
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A.  Correct.

Q.  Do you have any reason to disagree with
his assessment of what her physical
capabilities are?

A.  When was that done?  Was that '09?  No, I
wouldn't question his expertise at assessing
her physical capability, for sure.

Q.  In fact, in your first deposition, you
indicated that it was not unusual for it to
take 12 to 18 months postop before a patient
with the kind of surgery that Ms. Dart
underwent to reach maximum medical
improvement.  That August report is about 19
months postop; isn't that right?

A.  That's correct.

Q.  In view of that information and since you
have not seen Ms. Dart since April of 2008, do
you believe that that date may be a better
date to determine that she reached maximum
medical improvement?

A.  Oh, I see what you're saying.  It would be
fine to assume that particular date.  You
know, as I said earlier, the six to 12 to 18
months is, for the most part, subjective on my
part.  And the -- again, the healing over that
sort of surgery can take many months.  I was
just basically implying earlier that, at some
point, we could give an impairment rating that
probably is not going to materially change.
But as far as maximum medical improvement,
sure, it could be extended out easily to 12 to
18 months, no question about it.

Q.  Is that date that we just referred to a
reasonable date to use –

A.  Yeah, that would be fine.

Q.  -- as designating her maximum medical
improvement?

A.  That would be fine.  That's roughly 18
months from the time of her surgery.

Q.  Based upon your experience for multilevel
back fusions, would it be surprising that it
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would take 18 months for somebody to reach
maximum medical improvement?

A.  No, I don't think so.”

Given the deposition testimony of Dr. Standefer and the

ability of Dr. Swicegood to have hands on examinations of the

claimant during 2008 and 2009, I find that the claimant reached

maximum medical improvement on August 7, 2009.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on March 10, 2010, and contained in a

pre-hearing order filed March 10, 2010, are hereby accepted as

fact.

2. The respondents are subject to the 20 percent penalty under

Ark. Code Ann. §11-9-802(c) for the benefits paid to the claimant

from June 29, 2008, to January 15, 2009.

3. The respondents are not subject to the additional penalty

set out in Ark. Code Ann. §11-9-802(e) for willful and intentional

failure to pay.

4. The claimant reached maximum medical improvement on August

7, 2009.
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5. The claimant’s attorney is entitled to the maximum

allowable attorney’s fee based on the benefits awarded herein.

ORDER

The respondents are subject to the 20 percent penalty under

Ark. Code Ann. §11-9-802(c) for the benefits paid to the claimant

from June 29, 2008, to January 15, 2009.  The claimant reached

maximum medical improvement on August 7, 2009.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the additional benefits awarded

herein, with one half of said attorney's fee to be paid by the

respondents in addition to such benefits and one half of said

attorney's fee to be withheld by the respondents from such

benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


