
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F703657

KEITH DANIELS CLAIMANT

TYSON POULTRY, INC., SELF INSURED RESPONDENT
                                 

OPINION FILED AUGUST 25, 2010

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in
Springdale, Washington County, Arkansas.

Claimant represented by ADRIENNE MURPHY, Attorney, Fayetteville,
Arkansas.

Respondent represented by DIANE GRAHAM, Attorney, Fort Smith,
Arkansas. 

STATEMENT OF THE CASE

A hearing was held in the above styled claim on June 7, 2010,

in Springdale, Arkansas.

A pre-hearing order was entered in this case on April 20,2010.

This pre-hearing order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved at the

present time.  A copy of this pre-hearing order was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On all relevant dates, including February 27, 2007,  the

relationship of employee-self insured employer-TPA

existed between the parties.

2. The appropriate weekly compensation benefits are $387.00

for total disability and $290.00 for permanent partial

disability.
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3. The claimant sustained a compensable injury in the form

of salmonella aortitis.

4. There is no dispute, at present, over medical services

for this compensable disease.

5. There is no dispute, at present, over temporary

disability benefits.

6. The claimant’s healing period ended on or before October

24, 2008.

7. The respondent has accepted liability for permanent

partial disability for permanent physical impairment in

the amount of 9 percent to the body as a whole.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. The extent of permanent functional disability.

2. Attorney’s fees.

In regard to these issues, the claimant contends:
  
“The claimant contends that he is entitled to
wage loss benefits in excess of the 9%
impairment rating. He was exposed to
salmonella in the course and scope of
employment and contracted salmonella aortitis,
a serious and rare illness, as a result of
that exposure. He never returned to work
anywhere and could not return to his job
around chickens or chicken feces for fear that
an additional infection would kill him.

The claimant acknowledges that he had a heart
attack approximately 14 months after
contracting salmonella poisoning, but he
contends that the residual effects and
limitations caused by the salmonella alone
initially prevented him from going back to
work and has been a partial cause of his
inability to earn his previous wages ever
since.   
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The claimant also contends that he is entitled
to a controverted attorney fee.”
 

In regard to these issues, the respondent contends:

“Respondent denies that claimant is entitled
to any permanent disability benefits in excess
of the 9% impairment rating. Claimant’s
limitation placed by his infectious disease
physician was that he could not work with
poultry. The claimant apparently never
returned to work and instead filed for Social
Security disability benefits. The claimant had
a massive heart attack in April, 2008. A work
up revealed multiple vessel coronary artery
disease. Surgery was performed and the
cardiologist took claimant off work until
August 1, 2008.  Prior to the heart problems,
specifically, on April 1, 2008, Dr. Hennigan
stated that he believed the claimant should
return to work and the target date was May 1,
2008. However, as a result of the heart
problems, the claimant did not return to work.
His only restriction as a result of the work
related injury is that he not work with
poultry.  Respondent denies that the claimant
has wage loss disability as a result of the
non work related injury although he no doubt
has some disability related to the non work
related heart condition.”

 DISCUSSION

The parties have stipulated to and the respondent has

voluntarily accepted liability for permanent partial disability for

permanent physical impairment, in the amount of 9 percent to the

body as a whole. The central issue in this case is the extent of

permanent functional disability or permanent disability for loss of

wage-earning capacity that would be in addition to the permanent

partial disability for permanent impairment. The claimant’s

entitlement to such benefits is controlled by the provisions of

Ark. Code Ann. §11-9-522.
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Ark. Code Ann. §11-9-522(b) provides that, in determining the

extent of permanent functional disability, this Commission should

take into consideration the degree or percentage of permanent

impairment, the claimant’s age, education, work experience, and

other matters reasonably expected to affect the claimant’s future

earning capacity. In the present case, the record shows that the

claimant experienced a 9 percent permanent physical impairment to

the body as a whole from his compensable circulatory injury.  He is

50 years old and only has a 10th grade education. His previous

employment consists primarily of truck driving, both over-the-road

and short haul. His employment position with the respondent, which

commenced on December 6, 2005, involved the transporting of

chickens from the hatchery of the various growers in the various

houses contracted by the respondent.  Prior to his employment with

the respondent, the claimant had performed similar duties for

another poultry operation.  He has also been a delivery driver for

Wholesale Food Company and an over-the-road driver for various

trucking companies.

The evidence also shows that his compensable aortic injury

will require him, likely for the remainder of his life, to take an

oral antibiotic daily. This antibiotic would restrict him from

exposure to sunlight for any significant period of time. This

restriction would prevent the claimant from any outdoor

employments. 

The claimant’s compensable injury or disease has also made him

more susceptible to a recurrence of this infection, if he is around
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poultry.  Thus, the claimant would be prohibited from performing

the employment position he held with the respondent at the time of

his compensable injury or disease or any other potential employment

positions in the poultry industry. The patch or graft on his aorta,

which was necessitated by his compensable injury or disease, would

also place him at increased risk by heavy lifting or strenuous

exertion that might elevate his blood pressure. This would preclude

him from any heavy manual labor.

Since the claimant’s compensable injury, he has experienced a

myocardial infarction and has undergone extensive coronary stinting

or grafts. He has also experienced cerebral vascular accidents or

strokes that resulted in stinting of three cerebral arteries.  The

medical evidence further shows that the claimant has significant

atherosclerosis involving multiple vessels. However, none of these

subsequent maladies have been shown to be causally related to his

compensable injury or disease. Therefore, no consideration has been

given to any limitations or restrictions resulting from these

subsequent conditions, in determining the extent of the claimant’s

permanent functional disability.  

Although the claimant is only 50 years old, he also has only

a 10th grade education. Other than truck driving, he has no

particular vocational training or skills. The limitations resulting

from his compensable injury or illness would prevent him from

performing the employment position he held at the time of its

occurrence. The restrictions and limitations resulting from his

compensable injury or illness would also prevent him from
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performing any positions in the truck driving field that involved

being around poultry or required heavy or strenuous activity such

as loading or unloading, tarping, etc.  The restrictions and

limitations imposed by his compensable injury or illness would also

prevent him from pursuing any employment position involving heavy

manual labor.  

However, the restrictions and limitations resulting from the

claimant’s compensable injury or illness would not prevent him from

performing some truck driving positions, light delivery position,

some factory or assembly line positions, and some sales/clerical

positions. These positions exist in sufficient numbers in the area

of the claimant’s residence to provide him with a reasonable

expectation of obtaining employment in the open job market.

Unfortunately, most of these positions would be at significantly

less wages than the claimant was receiving at the time of his

employment-related injury or illness. 

I recognize that the claimant’s subsequent myocardial

infarction, strokes, and progressive atherosclerotic disease have

excluded the claimant from a number of these remaining positions.

In fact, based upon all of the claimant’s conditions, he is likely

disabled from performing any type of regular gainful employment.

However, as previously noted, these subsequent conditions cannot be

considered in assessing the degree or percentage of permanent

partial disability for permanent functional disability from his

compensable injury or illness.  
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After consideration of all the evidence presented, it is my

opinion that, as a result of his compensable injury or illness, the

claimant has proven by the greater weight of the credible evidence

that he has sustained a permanent partial disability for permanent

functional disability or loss of wage-earning capacity in the

amount of 11 percent to the body as a whole.  He would be entitled

to this percentage or degree of permanent partial disability in

addition to that attributable to the 9 percent permanent physical

impairment. Thus, the claimant is entitled to an overall permanent

partial disability of 20 percent to the body as a whole, based upon

the effects of his compensable injury or illness of February 27,

2007.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this

claim.

2. On all relevant dates, including February

27, 2007, the relationship of employee-

self insured employer-third party

administrator existed between the

parties.

3. On all relevant dates, including February

27, 2007, the claimant earned wages

sufficient to entitle him to weekly

compensation benefits of $387.00 for
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total disability and $290.00 for

permanent partial disability.  

4. During this period, the claimant

sustained a compensable injury or

illness, in the form of salmonella

aortitis. 

5. There is no dispute, at present, over the

claimant’s entitlement to reasonablely

necessary medical services for this

compensable injury or illness, at the

respondent’s expense. 

6. There is no dispute, at present, over the

claimant’s entitlement to temporary

disability benefits for this compensable

injury or illness.

7. The claimant’s healing period from the

effects of this compensable injury or

illness ended on or before October 24,

2008. 

8. The claimant has sustained a permanent

partial disability of 20 percent to the

body as a whole, as a result of his

compensable injury or illness. This

includes permanent partial disability for

permanent physical impairment of 9

percent to the body as a whole and



Daniels-F703657 -9-

permanent partial disability for

permanent functional disability or loss

of wage-earning capacity of 11 percent to

the body as a whole.

9. The respondent has controverted the

claimant’s entitlement to any permanent

partial disability benefits in excess of

9 percent to the body as a whole.

10. The appropriate fee for the claimant’s

attorney is the maximum statutory

attorney’s fee on the additional

controverted permanent partial disability

benefits herein awarded (i.e. 11 percent

to the body as a whole).

ORDER

The respondent remains liable for all reasonably necessary

medical services required by the claimant for his compensable

injury or illness. 

The respondent shall be liable to the claimant for a permanent

partial disability of 20 percent to the body as a whole and shall

be entitled to a credit for all such benefits previously paid.

The respondent shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on the controverted permanent

partial disability benefits herein awarded for permanent functional

disability or loss of wage-earning capacity, in the amount of 11

percent to the body as a whole. One-half of this fee is the
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obligation of the respondent in addition to these benefits. The

remaining one-half of this fee shall be withheld by the respondent

from these benefits.

All benefits awarded, which have heretofore accrued, are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                   
                         MICHAEL L. ELLIG
                         ADMINISTRATIVE LAW JUDGE
                                         


