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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F906778

DUDLEY J. DUTTON, EMPLOYEE CLAIMANT

POPEYE’S FRIED CHICKEN & BISCUITS
EMPLOYER                                               RESPONDENT 

FARMERS INSURANCE COMPANIES 
TPA                                                    RESPONDENT 

                                         
                   OPINION FILED JUNE 29, 2010  

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in Little
Rock, Pulaski County, Arkansas.

Claimant, pro se, appeared for the hearing.  

Respondents were represented by The Honorable Jason A. Lee,
Attorney at Law, Little Rock, Arkansas.

 
                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on June 28,

2010, in Little Rock, Arkansas.  A Prehearing Order was entered

in this case on May 10, 2010.  This Prehearing Order set out the

stipulations offered by the parties, and outlined the issues to

be litigated and resolved at the hearing, along with the parties’

respective contentions.      

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing,

and are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at
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all relevant times, including May 6, 2009.

3.  Claimant’s average weekly wage at the time of his

alleged back injury was $300.00.

     4.  This claim has been controverted in its entirety.

5.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

     By agreement of the parties, the issues to be litigated at 

the hearing were as follows:

1.  Compensability of claimant’s alleged back injury.

     2.  Medical treatment for the claimant’s alleged back 

injury.

3.  Temporary total disability compensation from May 7,

2009 until June 7, 2009.  

The claimant contends that he sustained a compensable back

injury, for which he is entitled to medical benefits and temporary

total disability compensation.  The respondents’ contentions are

set out in its response to the Prehearing Questionnaire, as these

are hereby incorporated herein by reference.                    

     The evidence submitted in this case consists of the hearing

transcript of June 28, 2010, and the documents contained therein.

The claimant was allowed to proffer a medical excuse, but this

document has not been considered in this opinion since it was not

disclosed or exchanged within compliance of the Prehearing Order.

 The following witnesses testified at the hearing: the

claimant, Annette Sanders, and Michael Howell. 
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                           DISCUSSION

     The claimant was forty-five years old, at the time of the

hearing.  He completed the eleventh grade, and thereafter obtained

his GED.  The claimant began working for the respondent-employer in

March of 2009.  He worked performing job duties as a cook.   

      According to the claimant, on the day of his alleged 

incident of May 6, 2009, he was instructed by Mike (Michael

Howell), the assistant manager, to clean the bathroom.  The 

claimant maintains that he cleaned the bathroom, and after cleaning

it, he used the restroom.  He testified that when he sat on the

toilet seat, it slipped, causing him to fall to the floor.  The

claimant testified that he injured his lower right back.  

      He maintains that this incident occurred around 3:00 p.m.  

The claimant admitted that there were no witnesses to this alleged

incident.  He further maintains that he reported the incident to

the assistant manager, Mike.  According to the claimant, he was

able to complete his shift.  

      The claimant continued working for the respondent-employer.

He testified that on May 13, 2009, he called in to work and talked

to Annette Sanders.  At this time, the claimant maintains that he

told her about his injury and that he needed medical treatment.  He

testified that he sought emergency room treatment from UAMS.  At

this point, he maintains that he was assessed with “spasms,” and

prescribed medication.  According to the claimant, medical 

personnel at UAMS directed him to stay off work for three days.  

   The claimant testified that he next sought free medical
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treatment from Open Hands Clinic a couple of weeks later, where he

treated with Dr. Doss.  According to the claimant, he saw Dr. Doss

during three medical visits.  The claimant testified that Dr. Doss

took X-rays, and ordered physical therapy treatment.  The claimant

admitted that Dr. Doss never took him off work. However, he

testified that Dr. Doss directed him to “watch what he lifted and

take it easy.”

     Annette Sanders, the general manager for Popeye’s was called

as a witness on behalf of the respondents.  Ms. Sanders admitted

that she spoke with the claimant on the day he called in to work

regarding his back.  She denied he told her about an incident

involving the restroom.  According to Ms. Sanders, the claimant

stated to her that he must have seasoned too much chicken because

his back was sore.  She essentially testified that she instructed

the claimant to take care of his back so he could get better and

return to work.   

     Ms. Sanders essentially testified that she did not hear from

the claimant until a few days later, on payday.  At this time, he

turned in his uniform and asked for the paperwork, but she refused

to give him any.

She further testified that the claimant was a good employee, but

under the circumstances she was unable to rehire him.  

     She also testified that the claimant never reported a bathroom

incident to her.  According to Ms. Sanders, the claimant could not

have been told by Mike to clean the bathroom nor could he have
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reported an injury to him on May 6, 2009, because Mike did not

report for work until 4:00 p.m. 

     Michael Howell, the assistant manager for Popeye’s was called

to testify as a witness on behalf of the respondents. He 

essentially testified that he did not instruct the claimant to

clean the bathroom, nor did he report an injury to him on the day

of the alleged incident.

     No medical evidence has been presented in this matter.

                           ADJUDICATION

     Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i)An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]
     
      A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D).  The claimant must prove by a preponderance of the

evidence that he sustained a compensable injury. Ark. Code Ann. §

11-9-102(4)(E)(i).

     In the present matter, I find that the claimant did not 

sustain his burden of proving a compensable injury to his lower

back.  Specifically, a review of the evidence fails to disclose

objective findings in support of a compensable back injury.  Hence,

the claimant has failed to establish a compensable injury to his
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back, with medical evidence supported by objective medical

findings.  In the absence of objective findings, the claimant did

not prove a compensable injury to his back.

   Therefore, it is not necessary to discuss either medical

benefits or temporary total disability compensation with regard to

his alleged back condition.  Because the claimant has failed to

establish the existence of his alleged back injury, the present

claim must be respectfully denied and dismissed in its entirety. 

              FINDINGS OF FACT AND CONCLUSIONS OF LAW 

    On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at
         all relevant times, including May 6, 2009.

3.  Claimant’s average weekly wage at the time of his  
    alleged back injury was $300.00.

 
     4.  This claim has been controverted in its entirety.

5.  The claimant failed to establish an injury to his       
         back with medical evidence supported by objective 
         findings.                        

     6.  All issues not litigated herein are reserved under      
         the Act. 
    
    
                              ORDER

     Based on the foregoing Findings of Fact and Conclusions of

Law, I have no alternative but to respectfully deny and dismiss
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this claim in its entirety. 

      IT IS SO ORDERED.

                
                                                                 
                                                                 
                                   ________________________
  CHANDRA HICKS

Administrative Law Judge      
                                 

 

                                                                 
                                                                 
                                                                 
                                                                 
                                


