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STATEMENT OF THE CASE

A hearing was conducted on December 21, 2009, to determine whether the

claimant was entitled to additional benefits as the result of a February 11, 1998,

compensable injury.

A prehearing conference was conducted in this claim on August 26, 2009,

and a Prehearing Order was filed on said date.  In addition, this claim has been the

subject of extensive litigation and appeals.  It is undisputed that all prior decisions
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are final and the law of the case.  Accordingly, all prior decisions are incorporated

by reference and made a part of the record herein.  

At the August 26, 2009, conference, the parties agreed that the sole issue

to be presented for determination concerned respondent’s responsibility for

psychiatric treatment.  Because respondents raised an additional issue for the first

time at the hearing by amending its contentions, a discussion of the procedural

history following the August 26, 2009, conference is warranted.

During the prehearing conference, the claimant contended, in summary, that

her need for psychiatric treatment was directly and causally related to the February

11, 1998, compensable injury, as well as a compensable consequence thereof; that

respondents #1 should be ordered to pay for claimant’s outstanding, as well as

future  psychiatric treatment and that a statutory attorney’s fee should attach to any

additional benefits, if awarded.  At the hearing, the claimant pointed out that her

request for psychiatric treatment included related medications.

At the prehearing conference, respondents contended that the claimant’s

request for additional medical benefits, specifically, psychiatric treatment, was not

reasonable, necessary, or causally related to the compensable injury.  At the

hearing, respondents contended that the evidence did not meet the requirements

of a mental injury under the workers’ compensation law, while noting that the only

medical report introduced from the treating psychiatrist did not meet the burden of

proof required by the statute.  In response, the claimant’s attorney pointed out that



-3-

the provisions raised by respondents are not related to medical treatment which

was the only benefit the claimant was seeking at the within hearing.  (Tr.6-7)

Because the Special Funds, Second Injury Fund, respondent #2, has

previously accepted the claimant as permanently and totally disabled and the only

issue concerned liability for additional medical benefits, both respondents #2 and

#3 were excused from participation at the hearing.

As previously noted, compensability of an alleged mental injury was not

raised prior to the hearing.  Rather, the sole issue concerned respondent’s

responsibility for psychiatric treatment recommended by Dr. Thomas C. Stinnett to

treat the claimant’s chronic pain as reflected by an April 29, 2008, report by Dr.

Stinnett which is set out, in part, below:

Dear Ms. [sic] Matthews:

This letter will serve to verify that the individual reference above is currently a
patient in my care.  I have followed her for a period of approximately nine years.

During the time that I have worked with Ms. Durham Gilpatrick the issue of her
chronic pain has been paramount.  It has certainly been a factor that has
exacerbated her depression, and has frequently contributed to her feelings of
helplessness and hopelessness.

The psychiatric literature is full of references regarding the impact of chronic pain
on mood state, and hence most pain management programs include mental health
services.

I hope that this information is helpful.  (Resp. Ex. A, p.15) (Emphasis supplied)

At no time prior to the hearing was the issue of an alleged mental injury

raised by either party.  Rather, the sole issue concerned additional treatment by Dr.
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Stinnett.  During the prehearing conference, respondent’s former attorney

specifically requested the opportunity to take the evidentiary deposition of Dr.

Thomas C. Stinnett.  Respondents were granted permission to take Dr. Stinnett’s

deposition so long as it could be completed prior to November 2, 2009, the date the

claim was scheduled for a hearing.  (Comm. Ex. 1)

Due to circumstances personal to respondent’s prior attorney-of-record, the

deposition of Dr. Stinnett was not taken before November 2, 2009.  Accordingly,

respondent’s attorney requested a continuance of the scheduled hearing,

specifically, to allow the evidentiary deposition of Dr. Stinnett to be taken.  The

correspondence received from respondent’s attorney dated October 28, 2009, with

attachments, clearly reflects the understanding of the parties that the sole issue

concerned claimant’s entitlement to medical treatment from Dr. Stinnett.  By letter

dated October 29, 2009, the hearing scheduled November 2, 2009, was cancelled.

The parties were advised that once the deposition was rescheduled, to provide

mutually agreeable dates to reschedule the hearing.  Thereafter, respondent’s

attorney filed a Motion to be Relieved as counsel and respondent’s current attorney

was substituted as attorney-of-record.  In a letter dated November 2, 2009, the

parties were urged to complete the development of the evidence, as well as to

provide mutually agreeable dates to reschedule the hearing.  On November 16,

2009, the claim was rescheduled, by agreement of both parties, for December 21,

2009.  Apparently, the only date Dr. Stinnett had available for an evidentiary
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deposition was December 23, 2009.  By letter/fax dated November 24, 2009,

respondent’s new attorney requested the opportunity to take Dr. Stinnett’s

deposition as scheduled and submit it subsequent to the scheduled hearing.  By

letter-response dated November 25, 2009, this Administrative Law Judge permitted

respondents to submit the deposition transcript of Dr. Stinnett subsequent to the

hearing while advising the parties of the importance of the scheduled deposition.

Claimant’s attorney advised respondent’s attorney that the only medical evidence

claimant was relying upon was the April 29, 2008, report by Dr. Stinnett, set out

above, as well as the evidentiary deposition of Dr. Garlapati.  By letter/fax dated

December 14, 2009, respondent’s attorney advised that he was not going to take

the scheduled evidentiary deposition of Dr. Stinnett requested on multiple

occasions.  At the hearing, respondents, for the first time, raised compensability of

a mental injury as an additional issue.  The foregoing correspondence reflecting

that the agreed upon issue concerned claimant’s entitlement to additional medical

treatment has been blue-backed and made a part of the record herein.  

The claimant, DeAnn Durham-Gilpatrick, was the only lay witness to testify.

The record is composed of the transcript of the December 21, 2009, hearing

containing various exhibits, together with the evidentiary deposition of Dr.

Butchaiah Garlapati which was introduced as “Claimant’s Exhibit A” and retained

in the Commission file in bound form; the correspondence following the prehearing

conference which has been blue-backed; as well as post-trial briefs submitted by
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both parties.  

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. On February 11, 1998, the claimant sustained a compensable injury arising

out of and during the course of her employment with Aegon Insurance USA.

The claim has been the subject of multiple hearings and appeals, all of which

are now final and the law of the case.  The claimant has previously been

determined permanently totally disabled.  Respondent #2 is paying

appropriate indemnity benefits.  Respondent #1 remains responsible for all

reasonable medical, and related expenses as the result of claimant’s

February 11, 1998, compensable injury.

3. The claimant has proven, by a preponderance of the credible evidence, that

the psychiatric treatment provided by Dr. Thomas C. Stinnett is reasonably

necessary medical treatment, which is causally related to the February 11,

1998, injury, specifically, a part of the claimant’s program for pain
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management and should be paid by respondent #1 pursuant to Ark. Code

Ann. §11-9-508.  

4. Even if the claimant was required to prove that she sustained a mental injury

pursuant to Ark. Code Ann. §11-9-113, which is not conceded herein, the

claimant has established, by a preponderance of the evidence, that her

diagnosis and treatment meets the criteria established in the most current

issue of the Diagnostic and Statistical Manual of Mental Disorders

(hereinafter DSM).

5. Respondents #1 have previously controverted claimant’s entitlement to

additional medical treatment for pain management and have again

specifically controverted the requested treatment herein for purposes of

attorney’s fees.  This claim pre-dates Act 1281 of 2001 concerning

controverted attorney’s fees.

MEDICAL TREATMENT

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d

613 (1998).  What constitutes reasonably necessary medical treatment under

A.C.A. §11-9-508 is a question of fact for the Commission.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v.

Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  Medical treatment which is
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required to stabilize and maintain an injured worker’s status remains the

responsibility of the employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

Admittedly, the record reflects that the claimant had significant mental

difficulties prior to February 11, 1998.  The claimant candidly acknowledged that

she was the victim of spousal abuse prior to her injury.  In addition, the claimant had

pre-existing physical problems and multiple stress factors which resulted in her

family physician prescribing prescription medications to help her deal with her

mental difficulties.  Despite the claimant’s pre-existing problems, she was at all

times able to function, maintain employment, maintain daily life activities, and avoid

the need for psychiatric treatment.  Despite an extremely troubling past, the

claimant credibly testified that she was able to overcome her prior difficulties with

the support system offered through her employment activities and church activities,

together with the medications prescribed by her family physician.  I feel compelled

to point out that most of the claimant’s pre-existing mental health stress factors

were eliminated prior to her admitted, compensable injury.  The claimant obtained

a divorce from her abusive husband prior to the immediate claim.  Respondents

understandably  argue  that  the  claimant  lived  a  difficult pre-injury life and that

they are not responsible for her current mental state.  However, the record reflects

that the major cause of the claimant’s current depression, thoughts of suicide,

thoughts of hopelessness and thoughts of helplessness are directly and causally
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related from dealing with a compensable injury that left her permanently and totally

disabled.  Dr. Thomas Stinnett, a board certified psychiatrist, has opined that he

worked with the claimant for approximately nine (9) years and that her chronic pain

has been paramount to her condition.  In this report, Dr. Stinnett stated that the

chronic pain has exacerbated the claimant’s depression.  It has contributed to her

feelings of helplessness and hopelessness.  Dr. Stinnett notes that the psychiatric

literature is full of references regarding the impact of chronic pain on mood state

and that most pain management programs included mental health services.  The

logical conclusion supported by the record as a while is that the claimant’s severe,

debilitating chronic pain has required the claimant to obtain psychiatric treatment

and medications to help maintain her status.  Accordingly, said treatment remains

the responsibility of respondents #1.

I feel compelled to further point out that although major cause is not required

to prove entitlement to additional medical treatment, even if it were, I find that the

claimant’s chronic pain is the major cause for her need for mental health services.

At the hearing, respondents, for the first time, asserted that the claimant

could not meet the requirements of a mental injury under our workers’

compensation laws.  Again, while it is herein concluded that the immediate claim

is a claim for a pain management program which includes mental health services,

the claimant also satisfies the statutory requirements for a mental injury or illness.

Compensability of mental injury of illness is set out in Ark. Code Ann. §11-9-113
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which provides, in part:

(a)(1)     A mental injury or illness is not a compensable injury unless
it is caused by physical injury to the employee’s body, and shall not
be considered an injury arising out of and in the course of
employment of compensable unless it is demonstrated by a
preponderance of the evidence; provided, however, that this physical
injury limitation shall not apply to any victim of a crime of violence.

(2)     No mental injury of illness under this section shall be
compensable unless it is also diagnosed by a licensed psychiatrist or
psychologist and unless the diagnosis of the condition meets the
criteria established in the most current issue of the Diagnostic and
Statistical Manual of Mental Disorders.

In addition to Ark. Code Ann. §11-9-508 providing for medical treatment for

Ms. Gilpatrick’s psychiatric assistance in the form of pain management, she is

entitled to treatment/medication pursuant to Ark. Code Ann. §11-9-113 which

provides that a mental injury shall be compensable if it is caused by a physical

injury to the employee’s body, the condition has been diagnosed by a licensed

psychiatrist and the diagnosis of the condition meets the criteria established in the

most current DSM.  The statute requires the claimant to establish, by a

preponderance of the evidence, that she sustained a compensable injury to her

body.  There is no question the claimant met this burden.  The mental injury or

illness for which she seeks compensation must be diagnosed by a licensed

psychiatrist of psychologist.  The April 29, 2008, report from Dr. Stinnett establishes

that he is a certified psychiatrist and that he has diagnosed the claimant with

depression related to her compensable injury.  The final component of A.C.A. §11-
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9-113 requires that the diagnosis meets the criteria in the most current issue of the

DSM.  Claimant’s attorney correctly argues that Dr. Stinnett is not required to

reference the DSM.  The Court of Appeals has stated that although it would be

preferable in cases of mental injury or illness for the psychiatrist or psychologist to

correlate the basis of his opinion  to DSM findings, the Commission’s expertise and

ability allows it to translate medical testimony into findings of fact.  Hope Livestock

Aution Co. v. Knighton, et al., 67 Ark. App. 165, 992 S.W.2d 826 (1999).

Furthermore, the Commission is entitled to take extrajudicial review of both the AMA

and the DSM guidelines.  See, Polk Co. v. Jones, 74 Ark. App. 159, 47 S.W.3d 904

(2001).  It is the Commission’s responsibility to draw inferences when the testimony

is open to more than a single interpretation.  Oak Grove Lumber Co. v. Highfill, 62

Ark. App. 42, 968 S.W.2d 637 (1998).

Dr. Stinnett is providing mental health services to the claimant, including

prescription medication as part of a comprehensive pain management program.

Clearly, his treatment is reasonably necessary, as well as causally related to the

claimant’s compensable injury pursuant to A.C.A. §11-9-508.  Although Dr. Stinnett

did not specifically reference a particular section of the DSM, and while there may

be other sections within the DSM that satisfies the statutory requirement of A.C.A.

§11-9-113(a)(2), an appropriate diagnostic criteria would be somatoform pain

disorder.  See, Diagnostic and Statistical Manual of Mental Disorders, 3rd Edition,

Revised, 307.80.
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It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

I found the claimant to be a most credible witness.  The claimant credible

testimony, together with the April 29, 2008, report from Dr. Stinnett, as well as the

evidentiary deposition of Dr. Butchaiah Garlapati, her pain doctor, provides ample

evidence that the impact of chronic pain has had on her psychological state.

Accordingly, I find a pain management program, including mental health services,

is reasonably necessary medical treatment for the claimant’s admitted,

compensable injury.  Accordingly, I hereby make the following:

AWARD
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Respondent, St. Paul Fire & Marine Insurance Company, is hereby directed

and ordered to pay all outstanding medical and related treatment provided by Dr.

Thomas C. Stinnett, and respondents remain responsible for continued reasonably

necessary medical treatment, including, but not limited to payment of prescription

medications.

Additionally, claimant’s attorney, Mr. Gail O. Matthews, is hereby awarded

the maximum statutory attorney’s fee pursuant to and limited by Ark. Code Ann.

§11-9-715.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


