
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F906955

GERALD DURHAM, EMPLOYEE CLAIMANT

WHITE HALL SCHOOL DISTRICT, EMPLOYER RESPONDENT

RISK MANAGEMENT RESOURCES,
INSURANCE CARRIER RESPONDENT

OPINION FILED JUNE 16, 2010

Hearing before Administrative Law Judge Elizabeth W. Hogan on March 19, 2010,
in Pine Bluff, Jefferson County, Arkansas.

Claimant represented by Mr. Andy L. Caldwell, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by Ms. Carol Lockard Worley, Attorney at Law, Little
Rock, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses.

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

November 24, 2008, at which time the claimant was earning sufficient wages to

entitle him to a compensation rate of $522.00/$392.00, in the event this claim is

found to be compensable.  Some expenses have been paid by the claimant’s group

carrier, Novasys - Arkansas Health.
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The claimant contends he sustained a specific injury to his shoulder while

planing wood.  Alternatively, he contends he developed a gradual shoulder injury.

He seeks payment of medical treatment.

The respondents contend there are no objective medical findings to

substantiate a shoulder injury.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.  The claimant’s recorded statement was received into evidence

pursuant to Ark. Code Ann. §11-9-704(b) and §11-9-811.

The following witnesses testified at the hearing:  the claimant and Assistant

Superintendent, Danny Young.  The claimant was very personable and appeared

to be credible in his testimony.

The claimant, age 56 (D.O.B. December 15, 1953), has a college degree.

He has been an industrial arts teacher at White Hall and Dollarway for the past 32

years (Tr. p. 8).  His health history includes back surgery many years ago and a

claim for hearing loss that was denied.

On November 24, 2008, the claimant injured his shoulders pulling on a board

in a planer (Tr. p. 8-9).  That night he had trouble sleeping and the next day he

reported the incident to the principal, Mr. Bill Mitchell, and completed an accident

report.  The claimant put off going to the doctor because he only experienced pain

with certain arm movements.  He decided to seek medical treatment during the

summer vacation so it wouldn’t interfere with his job.  After his claim was denied, he

began treating with chiropractor, Michael Tucker, in September, 2009, before seeing

orthopedic surgeon, Dr. David Collins, in November, 2009, (Tr. p. 10-13, 25-28, 30-

31, 38-50).  The claimant has not missed any time from work due to this injury.  In
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fact, he is still able to chop wood and garden (Tr. p. 14, 20).  The claimant filed a

Form AR-C with the Commission on August 6, 2009.

Even though Bill Mitchell is the claimant’s supervisor and is still employed

with the school district, the respondents called Danny Young as a witness.  Mr.

Young had no knowledge of any request for medical treatment from the claimant.

He did testify the claimant has had other workers’ compensation claims and knows

the procedure for obtaining treatment through Healthcare Plus, (Tr. p. 37).  He also

testified that employees are encouraged to complete Form AR-Ns even if they don’t

want medical treatment so there will be a record of the accident if they later change

their mind (Tr. p. 36).

The adjuster, Korrine Lancaster, took the claimant’s recorded statement on

August 5, 2009.  The investigation concerned another claim for hearing loss but the

claimant does talk about his shoulder injury (p. 5-6, 12), and identifies his supervisor

as Bill Mitchell.

MEDICAL EVIDENCE

The claimant saw the chiropractor, Dr. Tucker, on September 30, 2009,

giving a history of injury consistent with his testimony.  The claimant marked an X

over the right shoulder on a pain diagram but treatment was directed to the left

shoulder.

The claimant saw Dr. David Collins on November 17, 2009, for bilateral

shoulder pain worse on the left side.  X-rays were normal but additional testing was

needed to rule out a rotator cuff tear.  A December 2, 2009, MRI scan of the left

shoulder showed no rotator cuff tear but there was evidence of hypertrophic

changes of the left acromioclavicular joint with mild tendinosis of the supraspinatus

tendon.  According to Dorland’s Illustrated Medical Dictionary, 28th Ed., hypertrophy
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means enlargement (p. 802) while tendinosis refers to inflamation or calcification

(p. 1667).

In contrast to the specific injury listed in Dr. Tucker’s records, Dr. Collins was

under the impression there was no specific accident.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As this claim arose after July 1, 1993, this case is governed by Act 796 of

1993 which must be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The

claimant has the burden of proving the following requirements, as defined by Ark.

Code Ann. §11-9-102, by a preponderance of the evidence of record, which means

“evidence of greater convincing force,” Smith v. Magnet Cove Barium Corporation,

212 Ark. 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external physical
harm to the body which required medical services or
resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

(b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause of
disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these

requirements.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

The positive MRI scan is proof of injury to the left shoulder by objective

medical evidence.  In light of the fact the claimant was able to continue working, it

is logical that he would delay medical treatment until his summer vacation.  Based
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on the claimant’s testimony, this accident was a specific incident not a gradual

injury.  Nevertheless, I would not characterize his job duties as rapid.

Based on the claimant’s credible testimony, Dr. Tucker’s history of injury and

the positive MRI scan, I find the claimant has met his burden of proof.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on November 24, 2008, at which time the claimant was
earning sufficient wages to entitle him to a compensation rate
of $522.00/$392.00, in the event this claim is found to be
compensable.  Some expenses have been paid by the
claimant’s group carrier, Novasys - Arkansas Health.

2. The claimant has proven by a preponderance of the credible
evidence that he sustained a compensable injury, caused by
a specific incident, arising out of and in the course of his
employment which produced physical bodily harm, supported
by objective findings, requiring medical treatment or producing
disability, pursuant to Ark. Code Ann. §11-9-102.

3. The respondents are directed to pay medical expenses within
thirty days of receipt pursuant to Rule 30.

4. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of

Fact above.  All accrued sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. §11-

9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(Ark. Ct. App. 1995), Burlington Industries, et al. v. Pickett, 64 Ark. App. 67, 983

S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).
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IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


