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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F207838

LEE DUNN, EMPLOYEE CLAIMANT

GUY KING & SONS, INC., EMPLOYER                  RESPONDENT NO. 1 

TRANSPORTATION INSURANCE CO.,
INSURANCE CARRIER                                RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY
TRUST FUND                                       RESPONDENT NO. 2
                                         

                   OPINION FILED AUGUST 31, 2010 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in
Mountain Home, Baxter County, Arkansas.

Claimant was represented by The Honorable Frederick S. “Rick”
Spencer, Attorney at Law, Mountain Home, Arkansas.  

Respondents no. l were represented by The Honorable Frank B.
Newell, Attorney at Law, Little Rock, Arkansas.

Respondent no. 2, the Death and Permanent Total Disability Trust
Fund did not participate in the hearing.

 
                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on June 16,

2010, in Mountain Home, Arkansas.  A Prehearing Order was entered

in this case on March 22, 2010.   This Prehearing Order set out

the stipulations offered by the parties, and outlined the issues

to be litigated at the hearing, along with the parties’

respective contentions.      

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing. I

hereby accepted the following stipulations:
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1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including June 7, 2002.

3.  The Full Commission’s Opinion dated December 2, 2009, is

the law of the case.  

     4.  The claimant reached the end of his healing period and

maximum medical improvement on August 10, 2004.

5.  Respondents No. 1 have accepted and are paying a

15% permanent anatomical impairment to the body as a whole for

the claimant’s lumbar spine injury.

6.  This claim for additional benefits has been controverted

in its entirety.  

7.  All other issues are reserved under the Arkansas

Workers’ Compensation Act.

     By agreement of the parties, the issues to be presented at 

the hearing were as follows:

1.  Constitutional Issues. 

2. Claimant’s entitlement to permanent total disability

benefits, or in the alternative, wage loss disability.

     3.  Temporary total disability compensation from August 27,

 2008 until April 2, 2009. 

4.  Controverted attorney’s fee.   

The claimant’s contentions are set out in his response to the

Prehearing Questionnaire, and are hereby incorporated herein by
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reference.  Respondents no. 1's contentions are set out in its

response to the Prehearing Questionnaire, as these are hereby

incorporated herein by reference.                    

     The documentary evidence submitted in this case consists of

the hearing transcript of June 16, 2010, and the documents

contained therein. In addition, the Depositions of Rick

(Richard)Byrd, Dr. Richard Burnett, and the Claimant’s

Constitutional Exhibit have also been made part of the record, as

these are retained in the Commission’s File.       

The following witnesses testified at the hearing: Mark Labrum,

Tim Williams, David Dunn, the claimant, and Linda Dunn.

                           DISCUSSION

            Mark Labrum was called as a witness on behalf of the 

claimant.  As of the date of the hearing, he worked at Guy King &

Sons, as a truck driver.  He has worked there some 15 years.  Mr.

Labrum admitted that he previously worked overtime at night, in the

shop with the claimant.   

    Upon being questioned as to the kind of worker the claimant

was, he stated that the claimant could do anything.  However, he

admitted that the claimant was unable to read very well.  According

to Mr. Labrum, the claimant’s job duties required that he do a lot

of lifting.

     He testified:

Q. Okay.  And during the period of time before he had this
injury, was he always able to do his job?
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A. Yes, sir.

Q. Did he ever appear to have any problems at all with his
back or any other part of his body before he had this injury
in 2002?

A. Not really, sir.

Q. Okay.

A. He might pull a, you know, a muscle doing something.

Q.   Sure.

A. But he'd be good.

     Mr. Labrum agreed that he testified that he saw the claimant

when he tried to go back to work.  At this time, when Mr. Labrum

observed the claimant, he was not in pain, but was sore, as he was

probably taking medications and shots. 

     On cross examination, Mr. Labrum testified that he sees the

claimant every few months or so. 

     Tim Williams was called as a witness on behalf of the 

claimant.  As of the date of the hearing, he was self-employed.  He

has owned a weld and fab shop off and on for approximately 14

years.  Mr. Williams previously worked for Guy King & Sons almost

some five years.  He worked in the welding shop.  Mr. Williams

admitted that he observed the claimant performing his job duties

with the respondent-employer.  

     He essentially testified that during the five years that he 

worked for Guy King and Sons, and up to the time of his injury, the

claimant was able to perform all the jobs he was assigned to
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perform.  Mr. Williams testified that the claimant was a very good

mechanic. 

     Regarding the claimant’s ability to perform his duties as a

mechanic, Mr. Williams testified:

Q. Help us understand from your perspective working side-by-
side with him, how Lee could do the mechanic work, and I
assume that you have to look up numbers and things, specs,
things of that sort to do that kind of work, how could he be
able to do that and, yet, possibly be illiterate?  Can you
help us --

A. As far as what goes now?  Like in the phone book or --

Q. You heard what we heard about the phone book.  

A. Okay.

Q. But in terms of the manuals and such, is it easy to be --
I mean, can you still work with mechanic work and still be
illiterate?

A. Well, my personal knowledge of people who are
mechanically inclined, that's a gift, and if anybody that
knows much about mechanics, which I do quite a bit with
breakdowns and stuff like that and engineering and stuff like
that, but most all of your manuals, if you get the right
manual, it does such a breakdown in it, a guy that couldn't
read can get by by -- it just breaks it down in such a way,
it's just kind of -- just look at the pictures and you put it
back together.

Q. Okay.

A. An engine is pretty much that way on -- some of your
newer stuff, it's getting -- it's getting difficult.  They
don't break it down like the old Chiltons did on your engines
and stuff like that, and your newer stuff, but --

Q. Chiltons is the book that most mechanics use.

A. Years ago, they had a Superior breakdown, you know, you
could rebuild engines and stuff like that.

Q. Just from pictures?
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A. Yeah, pretty much.

Q. And from your experience with Lee, was Lee always able to
do his job without any difficulty?  He didn't have any
injuries or anything of that sort while you were there, did
he?

A. He didn't have no problems or they wouldn't have kept him
there.

Q. Okay.

A. You don't send a man out every night to do a job and him
not get it done and come back.  That was for any of us.  We
had to do our job.

     Mr. Williams agreed that from his observation, the claimant

has been in severe pain since 2002.      

     On cross examination, Mr. Williams agreed that he did not 

work with the claimant between 1996 and 2002 because he was no

longer employed by the respondent-employer. According to Mr.

Williams,  after 2002, he would come into contact with the claimant

because he would drop by his house and ask him for advice about a

piece of equipment or his garden tiller or something of that

nature.  He agreed that they live in close proximity of each other.

     He denied that he has brought any equipment to the claimant 

to be repaired since 2002.  Mr. Williams denied that the claimant

has lost any of his skill for repairing things.              

     David Dunn, the claimant’s son, testified on behalf of 

claimant.  At the time of the hearing, he age 32.  He agreed that

he has worked for Guy King & Sons on two separate occasions doing

summer jobs, in 1995 and 1996.  
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   Currently, Mr. Dunn works for Walmart, in Flippin, as an

assistant manager.  He denied that his father ever complained of

pain in his back or problems with his back before 2002.  Nor did he

appear to have any trouble doing anything with him as a child

growing up, such as fishing, hunting or water skiing.  

     According to Mr. Dunn, after this 2002 injury, his dad has

 had a very difficult time with doing small things that the average

person would do on a normal basis, such as mowing the yard.  He

further testified that after doing so, his dad naps throughout the

day because he is in pain and unable to do much the next day or

two.

     He testified:

Q. Have you noticed your dad having trouble with focusing
since -- when you've been around him since that 2002 injury,
memory and focus, concentration?

A. No, I don't think that I've noticed --

Q. Do you believe he's depressed?

A. Yeah, I believe he might be.  I know he doesn't feel good
about not being able to do things and I know it discourages
him.

     Mr. Dunn denied that his dad is able to do anything 

eight hours a day, five days a week.  He admitted that his dad is

able to drive, but not for very long periods of time.  According to

Mr. Dunn, the claimant is able to sit for an hour or so before he

seems to become uncomfortable.                      

     The claimant testified during the hearing.  He testified that
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his injury occurred in 2002, as he changed a bit on a hammer. 

He testified:

Q. How much does a bit and a hammer and all this stuff
weigh?

A.   I don't know.  Probably 275 or so.

Q.   So you're holding onto this trying to change it; is that
right?

A. Yeah, trying to shove it up where it's supposed to be.

Q.   And you had this sharp pain happen?

A. Yes.

Q. All right.  And then what happened?

A. I laid out there for probably 45 minutes or an hour,
finally got back in the truck and come to the shop and then I
got in my own truck and went home.

     He agreed that the respondents sent him to see Dr. Burnett,

the company doctor.  The claimant testified that since his injury,

his back has been messed up.  He agreed that he has been in

continual pain and is never pain-free.  The claimant described his

pain as being kind of medium, with medication.         

    The claimant’s wife, Mrs. Linda Dunn, also gave testimony

during the hearing.  The couple has been married for 35 years.  

According to Mrs. Dunn, the claimant used to be a happy-go-lucky

type guy.  However, she testified that now, he is depressed and not

the person he used to be. 

     She testified that the claimant spends 80 percent of his time

in bed.           

     Mrs. Dunn testified that in a typical month, the claimant has
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three “good days.”  According to Mrs. Dunn, the claimant is able to

use the riding lawn mower for an hour, and the push mower for about

15 minutes before taking a break.  She testified that their yard is

not big, as it is just a lot, 150 by 110, which includes their

house. 

   She testified that the claimant takes a narcotic pain

medication, Endocet, and Celebrex and Flexeril, a muscle relaxer.

According to Mrs. Dunn, the claimant soemtimes takes more

medication than he is supposed to take.  She admitted that she

monitors what he takes.       

     Upon further questioning, Mrs. Dunn testified that the 

claimant takes Zoloft for depression.  She testified that CNA has

not paid for this medication.  Therefore, his Medicare supplement

insurance pays for it.  Mrs. Dunn admitted that the claimant draws

Social Security, which is his sole source of income.  She testified

that he gets about $1,300.00 before the premiums are taken out for

Medicare and such.  

      She testified that the claimant suffers side-effects from the

medications that he takes.  According to Mrs. Dunn, the claimant

has confusion, dry mouth, severe constipation, stomach pain and

sometimes he has bleeding from the rectum.  

    Regarding his work history, prior to his 2002 injury, she

testified:

Q. Okay.  Before the 2002 injury, was he ever having
anything other than just sore muscles from time-to-time?  Did
he ever have anything that was causing him to lose work, lose
time at work or not be able to do anything?



10

A. No, sir.  One of the best things about his work record
would be his attendance.  Because I think in the 13 years he
worked for King's, I remember him missing one time, and he had
the flu, and he took Nyquil, went to bed that afternoon and
missed one day.  The next day, he was back to work.  He wasn't
well, but he was determined.  He hated missing work.

Q. Okay.  All right.  Are you worried about Lee?

A. Yes, sir.

Q. Do you think he could do anything eight hours a day, five
days a week?

A. No way.  No way.

     Mr. Dunn was recalled to continue his testimony.  He 

testified that he has been in constant pain since 2002.  He further

that the due to pain, he is able to sleep in only two hours

intervals, as he is unable to get comfortable.  Mr. Dunn agreed

that doctors have suggested a pain pump, which he intends to try.

     The claimant testified that he went to visit his sister a

month ago, which is about 380 miles away.  However, he testified

that it caused him a lot of trouble with his back trouble. He

further testified that it has been “a living hell with the pain”

the last eight years.  

     On cross examination, the claimant agreed that he worked as a

heavy equipment mechanic.  According to the claimant, he is able to

read a little bit.  The claimant denied that he had to read any

manuals at work.  He specifically testified that they used him for

“muscle,” changing cutting edges and bits.  

     He testified:
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Q. In your first deposition at page eight, you told me that
you would sometimes try to read the repair manuals.  Do you
remember that?

A. No.  Well it ain’t the repair manuals, they've got a
chalk board on the wall where the drivers write down what's
wrong with their trucks.

Q. Okay.  So you would --

A. That's my work -- I work nights, not day shift.  They
done all the mechanic work actually with motors and repairs.
I just done breakdowns, hoses, hydraulic hoses, starter, put
a starter on.

Q. Okay.  And you worked at your dad's gas station when you
were younger; is that right?

A. Yes.

Q. And you don't have any difficulty making change or
anything like that, right?

A. No. 

Q. You were never a cashier, were you?

A. No.

Q. But you could do --

A. Well, yes, I was.  I took the money at the gas station.

     The claimant admitted that during his deposition testimony, 

he testified that when he worked, he would try and read a manual on

how to do a torque of a head or cutting bolt that needed to put in.

    Although as of November of 2005, the claimant was going out

every morning spending approximately an hour at a little store

(P.Q.)talking to friends, he essentially testified that now he does

do that quite as often.  According to the claimant he now goes up

only a couple a times a month.  
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    He agreed that he enjoys getting out talking to friends.

However, the claimant denied that he is able to do any fishing at

all or that he owns a boat.  Nor does he ever put a boat in the

water and get in it.  However, he testified that they took the

pontoon out, probably six or seven years ago, around the Fourth of

July.                

     The claimant explained that he does not try to fish because 

of the sitting and rocking, as it makes his back worse.  Prior to

his injury, the claimant testified that he fished at Norfork, which

is a lake, where he lives.  He testified: 

Q. Okay.  And when I took your deposition back in 2005, you
also said that you watch car racing on TV.

A. Yes, NASCAR.

Q. Do you still do that?

A. Yes.

Q. And you were able to work on your cars back in 2005, do
a little bit of work.

A. Little bit, yeah.

Q. Are you still able to do that?

A. Yeah, I can change a spark plug or stuff like that.

Q. Change the oil?

A. Yeah.  Change my oil.

Q. Okay.  And you said you were able to mow the lawn and
we've heard some testimony about that.

A. Yeah.

Q. And back in 2005, you said you were still able to do a



13

little fishing; is that right?

A. I was out a couple of times fishing since then, you know.

Q. And do you do any work around the house?  Do you do any
sweeping or mopping or washing dishes?

A. Not much.

Q. Wash the clothes?

A.   My wife -- no.  That ain't my job.  I'm a tough man.  I'm
a tough man crying.  That's what I am.

Q.   And as of November of 2005, you told me that you had
never applied for any other jobs after leaving Guy King; is
that right?

A. Yeah, that's right.

Q. And that's true even up to today, right?

A. Right.

Q. And I think you're receiving, what, $1,300 in Social
Security benefits before they back out premium payments?

A. Somewhere like that.

Q. Okay.  Do you have any other source of income?

A. No.  Wife's check.  She's got a check and that's about
it.

Q. And does your wife receive Social Security benefits?

A. Yes.

     Upon questioning by the Commission, the claimant testified 

that he completed the fifth grade.  He does not have a GED, and he

denied any special training or skills.  The claimant testified that

he learned his mechanic skills from his dad.  

     Prior to working for Guy King & Sons, the claimant testified
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that he worked for RLE Sanitation, which is now called Neighbors.

He worked there as a mechanic.  While working there, the claimant

testified that his hourly rate of pay was $10.00 or so.  Before,

this the claimant testified that he worked for a garage as a

mechanic.

    The claimant testified that his hourly rate of pay while

working for the respondent-employer was probably $10.50.  He

further testified that he worked as the night mechanic, they called

him a foreman, but he worked by himself.  The claimant essentially

that he worked repairing trucks, whatever they needed, the clutch

adjusted or brake job.  He agreed that he worked 40 hours per week.

     He denied having hypertension, diabetes or any heart 

problems.  However, he did admit that he has prostate cancer, for

which is continues to take shots for an implant.  According to the

claimant, when he filed for Social Security disability, he alleged

disability due to his back and leg.  The claimant testified that he

has soreness across his lower back and left leg numbness.  

    On recross examination, the claimant testified that the was

diagnosed with cancer about three months ago. He denied any

symptoms until he had a bladder infection.  At which point, they

found the prostate cancer.  The claimant testified that it is too

late for him to have surgery.  He denied any side effects from the

implant.  In addition to the implant, the claimant takes a pill

every morning for his prostate condition.
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     During redirect examination, the claimant testified that 

up and until his injury in 2002, his wife was totally dependent on

his income.  The claimant testified that if all he had was the

cancer, he would still be working. 

     Regarding his work as a mechanic, the claimant testified:

Q. Yeah.  And all you've ever done is mechanic, really what
I would call -- you're not really doing detail stuff.

A. That's true.

Q. Computerized stuff now.

A. No.

Q. Are you able to know what's going on with those things?

A. No.

Q. So when you used to take care of trucks and things of
that sort, you weren't using a computer or all that kind of
stuff.

A. No.

Q. It's basically just the things that needed to be fixed,
welded, whatever, you did it; is that right?

A. Not the welding.  Most of the time, just casual stuff,
changing, cutting edges, putting on.

Q. You said something about you did the things that nobody
else wanted to do.  Can you explain that, please?

A. That's what it was.  

Q. Okay.  And so there were things that were very, very
hard, heavy lifting.

A. Yes.

Q. Nobody else would want to do that.

A. No.
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     Upon questioning by the Commission, the claimant admitted 

he is able to do the upkeep and maintenance on his three vehicles.

The claimant testified that he has not looked for work since

December 20, 2002 because “he does not know if anybody’s going to

hire him,” as he is in the bed every other day just doing stuff

around the house.  He further explained that he cannot even fill

out an application.  The claimant essentially testified he does not

feel he can work at Walmart as a greeter because he does think he

can stand that long.  He was not aware of any medium level work

that he is able to perform.  The claimant denied having ever filed

for unemployment benefits.

     On further redirect examination, the claimant testified that

the tests with Rick Byrd made his back sore, and he had pure pain

to the point of tears.

    The claimant admitted on recross examination, that he did

recall Dr. Tullis performing surgery in August of 2008.  According

to the claimant, this second surgery was performed due to shooting

pain down his right leg, which resulted from the sciatic nerve.

The claimant testified that Dr. Tullis imposed a permanent 10-pound

restriction on his activities.  He testified that after the surgery

with Dr. Tullis, it took two to three months to get back to his

normal routine.  The claimant agreed that the only doctor he has

seen in 2009 and 2010 has been Dr. Burnett.               

     Dr. Richard Burnett’s deposition was taken on May 17, 2006. 

He essentially testified that he first saw the claimant on May 27,
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1999 due to an injury he sustained on June 28,(sic) 2002.  He 

agreed that he is the company doctor for Guy King & Sons.  Dr.

Burnett agreed that he is the company doctor for at least 80% of

the employers in that area.  

     He testified that when he first saw the claimant in June 

2002, he received a history that the claimant was basically, a

laborer, truck driver, mechanic for Guy King & Sons.  He was also

told that the claimant did a lot of heavy lifting.  The claimant

stated that he had been putting in a clutch, pushing a clutch,

picking up some heavy tires and sustained some back pain.  

     At this time, Dr. Burnett testified that he recommended 

conservative treatment, hot packs, steroid dose pack, no pain

medicine, and sent him back to work Wednesday or Thursday.

According to Dr. Burnett, the claimant next saw his nurse

practitioner, Allen Benz.  At which time, the claimant was still

having pain.  Nurse Benz gave the claimant the same treatment he

had done, and returned the claimant to work and restricted his

lifting at work to no greater than 10 pounds.  

     Dr. Burnett testified that he saw the claimant nine days 

later and he had increased pain in his left side, behind the left

knee, and numbness in his thigh.  Therefore, he ordered an MRI.  He

stated that the findings were degenerative changes, no fractures.

However, there was some canal stenosis, or narrowing of the canal

at L2-3 and L3-4.  According to Dr. Burnett, these were just severe

degenerative changes you see in people that have done hard labor

for a number of years.  
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     He next saw the claimant on the 23rd.  They discussed his MRI

and at that time made an appointment with Dr. Oliver on August 6th

for him to evaluate his back pain.  Dr. Oliver was an orthopedist

in Mountain Home at that time.  He stated that he did not feel that

the claimant had a surgical problem at that time.  

     Dr. Burnett testified that he saw the claimant again on 

January 3, 2003.  He had seen Dr. Oliver and gone back to work.

Dr. Oliver had scheduled the claimant for an epidural and he had

gotten one, which seemed to help him.  However, because the

claimant had not been able to work, they scheduled an appointment

for him see Dr. Schlesinger.  He next testified that instead, the

claimant saw Dr. Wayne Bruffett, a back surgeon.    

     He testified that Dr. Bruffett also determined that the 

claimant was not a surgical candidate.  However, he testified that

the claimant learned about Dr. Eubanks, in Jonesboro, through some

friends or maybe some family members.  He testified that Dr.

Eubanks did surgery on the claimant and he did not do well as

predicted.  

     He agreed that he did not see the claimant again until

October 7, 2004.  At which time, the claimant had undergone surgery

in February of 2004.  However, the claimant continued with back

pain and pain in his left leg.  He testified that the claimant had

undergone “a left L4 hemilaminectomy and L5 hemilaminectomy.”  

     Next, he saw the claimant on November 15th, but there was 

nothing significant about the visit.  Dr. Burnett saw the claimant

again on January 10, 2005.  At which time, he was post-operative
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back pain, fairly stable.  He also saw the claimant on January 

31st,  and the next visit was March 4th.  Basically, everything was

the same, low back pain, left leg pain, and the claimant felt he

could not work.  The claimant continued to treat with Dr. Burnett.

     Dr. Burnett agreed that his January 31, 2006 notes indicate 

that he did find left leg atrophy(muscle loss) and radiculopathy,

which is pain going down the leg, nerve pain.  He agreed that this

would be consistent with the dermatomal pattern at the level of the

operation site.

    He next saw the claimant on April 25th.  At that time, the

claimant had spinal stenosis.  In addition, Dr. Burnett agreed that

the claimant had problems with losing his balance.  He admitted

that he agreed with Mr. White’s vocational assessment that the

claimant will not be able to return to work.  He went on to explain

that he did not feel the claimant is re-trainable.

   Upon questioning by the respondents counsel, Dr. Burnett

essentially testified that if he were to impose restrictions on the

claimant, it would be 50 pounds, using his upper back.  He

testified that the claimant should not lift anything over 10 pounds

for any length of time if he has to use his back.  He agreed that

the claimant should be as active as possible.  Dr. Burnett agreed

that he recommends that the claimant do something part-time, such

as a greeter at Walmart, operating a cash register two hours at

Harp’s sacking groceries because he thinks that it is good mental

therapy for them.              

    Dr. Burnett testified that his surmise is that the claimant
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would not be able to work 40 hours per week.  Specifically, he

testified:

Q.    And why is that?

A.   I think he’s terrible out of shape.  And that his,
physical condition is based on, he had some, obviously he’s
overweight.  He has a bad back, smokes, has some emphysema.
He has a variety of problems there.  They’ve all combined now
to, there’s no way he could work eight hours a day, 40 hours
a week.

Q.   Do you–

A.    Anything is possible, obviously.  And motivation is the
big thing.  I don’t think he’s motivated either.  And one
thing I will add, too, to add some emphasis to what I said.
He apparently sailed through his Social Security without any
problems.  

     According to Dr. Burnett, the claimant is sort of a perplexing

case.  He agreed that on the one hand, he is not drug seeking, but

on the other hand, he is not as active as you would prefer him to

be.  Dr. Burnett also agreed that if the claimant could be

motivated somehow to be more active, his physical conditioning

would improve and he would feel better.      

     The deposition of Rick Byrd was taken on April 14, 2006.  He

admitted that he performed functional testing on the claimant.  Mr.

Byrd testified concerning his qualifications in terms of being able

to perform functioning testing.  He testified that he got his

certification for functional capacity evaluations in 1991, as he is

a preventative and rehabilitative exercise test technologist

certified by the American College of Sports Medicine.   He is also

a Certified Disability Analyst with the American Board of

Disability Analysts.  Mr. Byrd obtained that certification in 2000.
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     Mr. Byrd testified that he first saw the claimant on 

September 2, 2003.  He testified that the claimant was referred to

him by Dr. Ron Williams.  Mr. Byrd further testified that his first

assessment was that the claimant could perform medium work.  He

explained that medium work is defined by the U.S. Department of

Labor Dictionary of Occupational Titles as occasionally lifting

between 21 and 50 pounds, frequently lifting 11 to 25 pounds, and

constantly, lifting 1 to 10 pounds.  And then, there is definitions

of each of one those, constantly, occasionally, frequently.  Mr.

Byrd further testified that his conclusion was that the claimant

gave consistent effort throughout all this testing.  

     He agreed that the claimant underwent another exam(functional

capacity evaluation) with him on June 4, 2004.  The claimant was

referred this time by Dr. K. Dewayne Eubanks.  He is a neurosurgeon

out of Jonesboro.  Mr. Byrd agreed that he spent the same amount of

time with the claimant, approximately four hours.  

     According to Mr. Byrd, his conclusions were real similar to

the first test, as the claimant’s abilities were real consistent.

He also testified that in the meantime, the claimant had undergone

surgery on his low back.  Mr. Byrd specifically testified that the

claimant put forth  reliable and valid effort, and again he was in

the medium work category.  

     He testified that the claimant continued to demonstrate 

deficits with low level activities, such as bending and stooping.

He agreed it was hard for the claimant to stoop and bend.  Mr. Byrd

specifically testified that it was hard for the claimant to perform
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a lot of lifting from the floor. He also testified that the

claimant had left leg weakness.  According to Mr. Byrd, the

claimant put forth real close to the same effort.  He testfied,

“His abilities were maybe slightly improved, but very slightly.”

     Mr. Byrd agreed that the claimant underwent a third 

functional testing, which was done on June 21, 2005.  He agreed

that this testing also took about four hours.  Mr. Byrd testified

that the claimant put forth inconsistent and unreliable effort

throughout this testing.                                     

     Upon being asked to explained what tipped him off to an  

unreliable effort, Mr. Byrd testified that he had a ton of previous

data to compare it to, whereas in most cases he does not have that.

Specifically, he testified that he already knew that the claimant

had a grip of 120 pounds, which he would not expect to

significantly change.  However, when the claimant got to the test

this time, now all of a sudden, his grip was 40 pounds.  According

to Mr. Byrd, the claimant did not have an explanation for why his

grip was 40 pounds.  He testified that with further testing, it was

evident that the claimant actually had a grip of a 120 pounds,

which was demonstrated when he was doing something faster.  

     Mr. Byrd testified:

Q.  Okay.  And, but you don’t see from this anything
intentionally that he’s trying to do to feign or malinger or
anything of that sort?

A.    You know, I don’t know.

Q.    But you’re not, you never accursed him of that?

A.    Oh, no.
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     On examination by respondents’ attorney, Mr. Byrd was asked to

explain what he meant when he said the claimant put forth very

inconsistent effort and did not exhibit indicators of maximal

effort.  He testified:

A.  Well during testing we do lots of testing to determine
consistency of effort.  Which is, if you do it one time, the
result, the second time and the third time and the fourth
time, should be real similar.  And in this case, that wasn’t
the case.  He put forth real inconsistent effort.  And so,
there was what’s call high co-efficient of variation which is
the variance between the trials.  And that’s one of the
indications that a person’s putting forth inconsistent effort.
And he was, there was 55 of those measures, and he was
reliable only on 30 of them. 

Q.  Okay.  What does that tell you?

A.  Just that, that he’s not putting forth consistent effort
between the trials.

    Mr. Byrd testified that he asked the claimant to put forth

consistent and to the best of his ability effort.  According to Mr.

Byrd, the claimant indicated that in his view, he was putting

forth consistent effort.                         

     He agreed that he indicated that the claimant, in his view,

the claimant did not exhibit indicators of maximal effort.

According to Mr. Byrd, some of those things would be, increase in

heart rate, respiratory rate, break down in body mechanics that

would show a person outwardly that maximal effort was being put

forth.  He admitted that he questioned the claimant about this a

couple of times and told him repeatedly that he needed to put forth

the best effort he could give.  According to Mr. Byrd, the claimant

told him that he was.

     Mr. Byrd agreed that it is possible with the inconsistencies
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that the claimant could actually work a higher level than medium

level work.       

    A review of the medical evidence shows that the claimant

receive initial treatment for his compensable back from the

emergency room of Baxter Regional Hospital on June 30, 2002. 

     Next, the claimant began treating with Dr. Richard Burnett.

On July 18, 2002, the claimant complained to Dr. Burnett of pain in

the left leg, behind the knee and the left ankle.  He also

complained of numbness in the left thigh and the back of his leg.

Dr. Burnett recommended that the claimant undergo an MRI of the

lumbar spine.  

     An MRI of the claimant’s lumbar spine was performed on July

22, 2002, with the following impression:

Degenerative changes at multiple levels with neural foraminal
and canal stenosis as discussed above.  This is probably most
pronounced at the L3-L4 and L4-L5 levels where there is disc
disease causing stenosis as well as bony spurring and
ligamentous hypertrophy present.  No compression fractures are
noted. 

     The claimant returned to see Dr. Burnett on July 23, 2002.  At

this time, he recommended that the claimant be evaluated by Dr.

Todd Oliver.  

     On August 6, 2002, the claimant underwent evaluation with Dr.

Oliver.  He presented with a history of pain radiating down the

left leg and numbness for approximately two months.  Dr. Oliver

noted that the MRI scan of the spine showed multiple levels of

foraminal and neuroforaminal stenosis, with also some mild disk

herniation at multiple levels, but most notably at L3-4.
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Therefore, he recommended continued light-duty only and epidural

steroid injections.

     Dr. James Clarke performed an epidural steroid injection at 

L3-L4, which was done August 26, 2002.

   The claimant underwent initial evaluation with Dr. Wayne

Bruffett on February 24, 2003.  He noted that the claimant

complained of severe leg pain down his left leg.  Dr. Buffett’s

wrote, “IMPRESSION: Probable lumbar disk herniation although this

MRI scan does not delineate things clearly in my opinion.”

     On March 24, 2003, the claimant returned for follow-up visit

with Dr. Bruffett. The claimant had continued complaints of pain in

his left buttock and down his left leg.  Dr. Bruffett wrote, in

pertinent part:

IMAGING STUDIES:
His myelogram and post-myelogram CT were reviewed in detail.
The radiologist (sic) not see any specific nerve root
compression.  In the myelogram report, there seems to be maybe
some slight asymmetry of filling of one of the sacral nerve
roots on the left side.

In my review of the CT/myelogram he does not have an obvious
HNP but extensive degenerative changes and facet osteophytes.
He might have some lateral recess stenosis at L5-S1 that could
cause some S1 nerve root impingement.

IMPRESSION:
1.  Facet arthritis lumbar spine.
2.  Radiculopathy left leg.

PLAN:
Mr. Dunn has been placed on light duty but nothing like this
was available at his job.

I do not see an obvious surgical problem here.  I am going to
have him see Dr. Krishnan, and I think he might need a
selective nerve root block at S1.  If we get diagnostic blocks
but without long-term therapeutic benefit, then he might
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benefit from S1 nerve root decompression because it looks like
he has some bone spurring here that could cause some S1 nerve
root problems.  However, if Dr. Krishnan can get him better
needing (sic) surgery, then he is probably better off.

    The claimant underwent initial evaluation with Dr. Sunder

Krishnan on April 14, 2003.  His assessment was “Left S1

radiculitis.”  Therefore, on March 22, 2003, Dr. Krishnan performed

“Fluoroscopically guided transforaminal epidural steroid injection

targeting the left S1 nerve root.”

     On May 23, 2003, the claimant underwent neurosurgical

consultation with Dr. Scott Schlesinger on referral from Dr.

Burnett.  The claimant had a chief complaint of low back pain, and

left leg pain.  He reported a history of having injury his back at

work on June 7, 2002, while lifting a 350 pound bit.  Dr.

Schlesinger reported in pertinent part, the following:

     Medical Decision Making and Plan

I have read the MRI scan from June 2002.  There are images
that are missing and I do not have a complete study.  At what
I believe is L3-4 there appears to be lateral recess stenosis
on this study.  This appears to be secondary to a disc
protrusion in addition to degenerative change.  His myelo-CT
scan of the lumbar spine is difficulty (sic)to interpret, but
there appears to be multilevel degenerative changes and
lateral recess stenosis questionably at the L3-4 level and the
L4-5 level on the left.  I really don’t see much at the L5-S1
level despite what symptomatically seems to be more in the S1
distribution.

This is a very complex case.  The differential diagnosis for
leg pain could include neurogenic leg pain from neuropathy,
radiculopathy, plexopathy, ischemic leg pain from vascular
disease, rheumatologic disorders, etc.

In his case, I am really not sure where his pain is coming
from.  I would like to get a new MRI scan of the lumbar spine
to get a clear picture of the neuroforamen and lateral recess
I don’t think is possible with a myelo-CT scan.  The study he
has had done is approximately a year old.  I will also get EMG
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and nerve conduction tests of the left lower extremity.  We
will review all the studies together and accompany this with
the data from the EMG and nerve conduction tests before giving
a final opinion.

     The claimant underwent initial evaluation with Ronald 

Williams on June 4, 2003.  He recommended that the claimant undergo

repeat MRI of the back and EMG and nerve conduction studies of the

left leg.  

     An MRI of the lumbar spine without contrast was performed on

June 10, 2003, with the following impression:

     1. I see no fractures or bony destructive changes or
abnormalities of alignment in the lumbar spine or upper
sacrum.

2. There are disk bulges in the right paracentral location
at T12-L1, the left paracentral location at the disk
space at L1-2 and there is a broad-based bulge of the
disk at L2-3, all appearing unlikely to be clinically
significant.

3. There is a broad-based bulge of the disk at L3-4 without
neural foraminal stenosis or significant appearing
central canal stenosis.  The findings are of doubtful
clinical significance.

4. There is a broad-based disk bulge at L4-5 with a small
central disk protrusion component that is unchanged from
the patient’s previous MRI scans.  This is of uncertain
clinical significance.

5. I do not see any evidence of disk herniation or central
canal stenosis or neural foraminal stenosis at L5-S1.
There are prominent hypertrophic osteophytes arising from
the facets on the left side at L5-S1.  This is unchanged.

6. I am unable to identify the exact etiology for the
patient’s radiculopathy on the bases of the MRI scans. 

    On that same date, Dr. Williams wrote the following to Dr.

Burnett:

Mr. Dunn’s MRI shows some osteophyte formation on the left at
L5-S1, but no obvious etiology for the left leg pain.
However, his EMG and nerve conduction studies have suggested
a left S1 radiculopathy.  With the ankle jerk being absent and
the EMG being abnormal, I would like to go ahead and repeat
his myelogram.   
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     Dr. William wrote on June 19, 2003:

Mr. Dunn’s myelogram/post-myelogram CT showed a lot of
degenerative change, but no good explanation for his left-
sided pain.  I have arranged for him to have his third
epidural steroid injection also to start some physical therapy
three days a week for six weeks.  I will see him back at the
end of that week.     

                            
     On June 30, 2003, Dr. Robert Powers performed “Lumbar 

epidural steroid injection at the L5-S1 level on the left.”  His

assessment was “Lumbar radiculitits secondary to disc disease.”

     The claimant underwent evaluation for physical therapy on

July 8, 2003 at Baxter Regional Medical Center.  He underwent

physical therapy treatment from July 16, 2003 until August 18,

2003.  On August 19, 2003, Dr. Williams reported that the claimant

was somewhat better following physical therapy, but still had a

significant amount of pain.  On August 26, 2003, the claimant was

discharged from physical therapy treatment.  It appears he was seen

for a total of 18 visits with the claimant showing little progress

during his time in physical therapy.

    On September 2, 2003, the claimant underwent a functional

capacity evaluation, with Rick Byrd.  The results of this

evaluation suggested that the claimant gave a reliable effort. 

The claimant demonstrated functional limitations with material

handling over 50 pounds.  However, he demonstrated decreased

ability to perform repetitive bending and stooping.  The examiner

concluded that the claimant exhibited the ability to  work at the

medium work category over the course of an 8 hour workday.       

     Dr. Williams essentially reported on September 10, 2003 that
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the claimant was given a copy of his work evaluation to take to his

employer.  In the meanwhile, he referred the claimant to Dr.

Krishman for a nerve root block since this was the only thing that

had given him any relief.

     On September 16, 2003, Dr. Williams assessed the claimant with

a 7% whole person impairment due to documented injury in the lumbar

spine associated with moderate to severe degenerative disc disease.

     The claimant underwent initial evaluation with Dr. K. Dewayne

Eubanks on December 9, 2003.  At that time, his impression was

“Left L5 and S1 radiculopathy supported by clinical signs and

symptoms and electrographic studies.” However, Dr. Eubanks

recommended that the claimant undergo a quality myelogram.

     Dr. Eubanks performed surgery on February 11, 2004.  The 

surgery included the following: 

Left L4 hemilaminotomy and L5 hemilarminectomy with left L4-5
and L5-S1 medial facetectomies and foraminotomies for
decompression of the left L5 and S1 nerve roots. Fluoro time
and evaluation.

     The claimant was seen at the emergency room of Baxter 

Regional Medical Center on March 12, 2004, complaining of low back

pain.  Dr. Jennifer Sadler assessed the claimant “low back pain.”

He was discharged home and instructed to continue to take his pain

medicine and to follow-up with his doctor in Jonesboro on Monday.

     Dr. Eubanks wrote the following on March 23, 2004:

Mr. Dunn comes back now, six weeks after his left L4 and L5
hemilaminectomies with L4-5 and L5-S1 medial facetectomies and
foraminotomies.  I decompressed his L5 and his S1 roots on the
left.  I found that he had a spicule of bone from the superior
facet of S1 compressing his L5 root, exactly as it looked like
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on the myelogram that was performed back in March of last
year.  In addition, he had foraminal stenosis at both levels
due to the bulging disc trapping the root between the disc and
facet.

He has had relief of that horrible leg pain.  He still has
some left-sided back and hip pain, but it is nothing compared
to his previous pain.  He is doing pretty well, getting
around, etc.  In fact, he has tried to overdo it and was out
lifting some rocks and ricking some wood a week or so ago, and
had pain and had to go to the ER.  He has also been on
narcotics for about two years and I think this is going to be
a significant problem in that he has been treated for so long
nonsurgically.

Neurologically, his strength is good in his feet.  His L5
distribution sensory loss is about the same as it was and I do
not know if this will come back or not.

He certainly appears far more comfortable than previously.  I
think it is time to begin some gentle physical therapy for
four to six weeks.  He has been disabled for quite a while, so
I think it is going to take longer than normal to see when he
reaches his maximal medical improvement or should have a
functional capacity evaluation.  I want to see him back in
three months and we will re-assess things.

In the meantime, I have given him a prescription for Vioxx
which he says helps him better than the Celebrex.  I think
also an LSO would help with his posture and substantially help
his back pain.

   On March 30, 2004, the claimant underwent evaluation for

physical therapy treatment at Baxter Regional Medical Center.  The

therapist reported on April 19, 2004 that the claimant had been

seen for eight visits.  However, the claimant continued to report

significant soreness in the low back, but his activity level had

significantly increased with the patient doing a lot of walking,

mushroom hunting.

     Dr. Eubanks reported in pertinent part, on April 22, 2004:

He still has some numbness in the lateral aspect of his foot
and his lateral leg and the top and bottom aspect of the foot
laterally.  I am not sure whether this is ever going to
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completely resolve or not, given the long period of time that
he had root compromise.  He is also still weak in his
gastrocnemius and his dorsal flexures on the left; although,
it is better than it was.  I agree with the physical therapist
that this may take a couple of years to reach its maximal
improvement.

I am not sure whether Mr. Dunn will ever be able to go back to
the type of manual labor that he was doing before his injury
but hopefully, with our outline program, we will have a better
idea of that in about two months or so.  He is very
appreciative, however, of simply having his pain relieved so
that he can perform his usual activities of daily living
better.

     The claimant resumed a course of physical therapy treatment.

On May 19, 2004, the therapist noted that the claimant reported at

the last visit, another set back after playing horseshoes.

    On May 20, 2004, Dr. Eubanks reported that the claimant had

gone through physical therapy.   At that time, he noted that the

claimant had complete relief of his severe radicular pain, but he

was still bothered by a significant amount of low back pain.

However, Dr. Eubanks stated that he was not sure that the claimant

would be able to go back to heavy manual labor that he was having

to do as mechanic, particularly trucks and other things.

Therefore, Dr. Eubanks recommended a trial of work stimulation and

work hardening with an FCE to be done after that.  He also

recommended that the claimant have impairment rating performed by

Dr. Barnett or Dr. Braden since he does not perform rating.     

     On June 4, 2004, the claimant underwent a functional capacity

evaluation, with Rick Byrd.  The results of this evaluation

suggested that the claimant gave a reliable effort.   The claimant

demonstrated functional limitations at the 65 pounds.  However, he
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demonstrated difficulty with low level lifting and left leg

weakness with lifting from low levels.  Overall, he was very

functional but was quite de-conditioned from a cardiovascular

standpoint.  The examiner concluded that the claimant exhibited the

ability to  work at the medium work category over the course of an

eight-hour-workday, with occasional lifting ability at 65 pounds.

     The claimant was evaluated for physical therapy treatment

again on June 11, 2004.  On June 17, 2004, he was seen for the work

conditioning program.   

     On June 22, 2004, Dr. Eubanks saw the claimant for a follow-

up from his left L4-L5 and L5-S1 hemilaminectomy and L4-L5 and L5-

S1 medial facetectomies and foraminotomies of the roots of L5 and

S1 on the left.  Since surgery, Dr. Eubanks stated, “He is

remarkably improved.” He is having none of his leg pain,

whatsoever, which was severe and encompassitating(sic) prior to his

surgery.  He does continue to have some low back pain.”  At this

time, the claimant reported that he was “worlds better than he was

prior to his surgery.”  The claimant stated that he would have the

surgery again in a heartbeat because he had such tremendous relief

of pain.  He  further stated that he could now get up, walk around,

do his usual activities of daily living without incapacitating pain

like he was having preoperatively.  

    Subsequently, the claimant underwent physical therapy work

hardening and used the Med-X machine. On August 10, 2004, Dr.

Eubannks stated that basically, the claimant did not do well with

that.  Dr. Eubanks wrote, “It looks to me that, based on his poor
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response to physical therapy, that he is not going to be able to

return to manual labor, such as he was doing previously.”  On

August 12, 2004, per instructions from his doctor, the claimant

called and discontinued his physical therapy and Med-X program.

     On October 26, 2004, the claimant underwent evaluation with

Dr. Terry Barnett for assessment of a permanent impairment rating

as a result of his compensable back injury. He assessed the

claimant a 26% permanent impairment to the body as a whole.

     The claimant underwent a vocational assessment on November

19, 2004, with Mr. Bob White, a vocational specialist.  He reported

the following limitations to this examiner:

     PHYSICAL LIMITATIONS 

     Lift & Carry - 10 lbs
Sit - 30 minutes pain in lower back into right leg, 2 hours
total
Stand - 20 to 30 minutes pain in lower back into right leg
Walk - 1/4 mile
Reach - leaning forward loose balance - could reach but cannot
hold much weight
Postural stress
stoop/kneeling/crouch/squat - very difficult - can get down,
but can’t get back up - left leg is very weak
bend- pain, hard to perform the movement, less than occasional
steps/stairs - difficult
Push - difficult
Pull - difficult

                              * * *
     SUMMARY

Objectively, we have a 53 year old male (approaching advanced
age) with a 5th grade education (marginal) and work history as
a mechanic.  He suffered a work related injury with subsequent
vocational handicaps affecting return to work.

     CONCLUSIONS      
 

The first observation in this case is how old Lee appears and
terribly “out of condition.”  At one point in the interview
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Mrs. Dunn noted he tended to minimize his physical problems
and over do, causing him serious pain and discomfort.  They do
not believe an FCE that has suggested he can perform anywhere
near medium or heavy work, but it is noted by this consultant
that the documentation provided by Lee to his therapist is
consistent with what he has told me in regard to his activity
level.

All jobs require persistence and pace to complete specific job
tasks - all jobs require dependability and reliability (worker
traits) and the ability to complete the normal eight hour work
day and 40 hours work week.  All jobs have on going work
processes (requiring an individual to be in a set position for
a specific period of time to complete specific work tasks)
with time dependent schedules.

The issue is not can Mr. Dunn return to work for a few days or
even a few weeks, but can he perform specific essential
functions of a job over a period of months and years as a
reliable, dependable employee.

Further Lee Dunn will not be competing against other
handicapped individuals for jobs in the local economy but with
all students who drop out of high school, vocational technical
school or college and directly enter the labor movement, and
all workers who have been fired, quit, or laid off from jobs
and thrown back into the labor pool, regardless of age or
gender.

Lee further noted his employer hired him for his physical
strength, he could do the heavy work required.

Quoting Vocational Handbook Office of Hearings and Appeals
Social Security Administration February 1990, “Marginal
Education means ability in reasoning, arithmetic, and language
skills which permits performance of simple, unskilled types of
jobs.  Generally, formal schooling at the 6th grade level or
less is a marginal education.”

I believe the combination of age, marginal education, if not
functionally illiterate, work history doing arduous, heavy
work in combination with his degenerative disc disease and
surgery preclude Lee from re-entering the labor force in any
capacity at this time.

I have nothing to offer Mr. Dunn vocationally and can only
recommend he progressively, slowly work on improving his
physical health.

     Dr. Burnett continued to treat the claimant for low back 
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pain.  

     He underwent a third functional capacity evaluation with Mr.

Byrd on June 21, 2005.  The results of this evaluation suggested

that the claimant gave an unreliable effort.  Mr. Byrd stated that

the claimant put forth very inconsistent effort and did not exhibit

indicators of maximal effort.  He specifically noted that the

claimant exhibited a totally inappropriate grip.  The examiner

concluded that the claimant underwent functional evaluation this

date with unreliable results for a valid test.  However, he stated

that overall, the claimant exhibited the ability to work at least

at the medium category over the course of an eight-hour-day.  The

examiner stated that the claimant exhibited the functional

limitations with lifting/carrying at the 70 pounds levels but had

unreliable results for a valid test.  He went on to state that

overall, the claimant’s functional abilities had actually improved

as compared to the previous FCE results.

     On July 29, 2005, Dr. Burnett reported that the claimant’s

condition appeared to be worsening and that he was in need of

further medical care.

      In January of 2006, the claimant saw Dr. Burnett for 

continued complaints of low back pain and related symptoms.  On

August 7, 2007, Dr. Burnett reported that the claimant had been

diagnosed with “chronic pain syndrome and radiculopathy for which,

he prescribed, Nabumetone, Ranitidine, Endocet, and Gabapentin.  

     On March 23, 2008, the claimant underwent a CT scan of the

lumbosacral spine without contrast, with the following impression:
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Severe degenerative change with multiple focal area of
herniation causing central canal and neural foraminal
stenosis.           

     Dr. Burnett wrote on May 9, 2008:

Mr. Dunn is a patient at the Burnett-Croom-Paden Clinic.
He has diagnoses of chronic back pain and bilateral leg
pain due to a workers (sic) compensation injury in 2002.

     I have recommended he see a neurosurgeon.

     Again, on June 3, 2008, Dr. Burnett wrote:

Mr. Dunn is a patient at the Burnett-Croom-Lincoln-Paden
Clinic.  I have been treating him for a workers (sic)
compensation injury sustained in June of 2002 while
employed with Guy King.

He has a diagnosis of back pain, post op, spinal stenosis
which resulted in left leg weakness and loss of muscle
mass, left leg.  Due to the left leg weakness he fell on
his right shoulder resulting in right shoulder pain.
I have referred him to a neurosurgeon for evaluation of
his back pain(Dr. Tullis) and to an orthopedic surgeon
(Dr. Knox) for evaluation of his shoulder pain.     

     The claimant underwent evaluation with Dr. Jason Tullis on 

June 5, 2008.  He reported, on said date to Dr. Burnett, the

following, in pertinent part:

I saw your patient Mr. Dunn who has been having problems
with back and lower extremity.  He has seen Dr. Covey in
the past and is taking Neurontin for a postoperative
neuropathy.  He has significant atrophy in the right leg.
The CT scan of the lumbar spine show multilevel
degenerative disk disease with vacuum disks at multiple
levels.  I feel that he has degenerative related back
pain.  He also appears to have some neuropathy.

I will obtain EMG and nerve conduction studies and an MRI
back with and without contrast. 

     On June 23, 2008, the claimant returned to see Dr. Burnett.

At that time, he diagnosed the claimant with, “chronic low back

pain, right shoulder pain, and spinal stenosis, post-op.”  

     An MRI of the lumbar spine was conducted on July 21, 2008, 
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with and without contrast with the following conclusion:

1.  Postsurgical changes at the L4-L5 level with a left
sided hemilaminectomy.  There is mild enhancement along
the posterior margin of the central disc at the L1-L2,
L2-L3, L4 and L4-L5 levels.  These findings possibly
represent posterior annular tears at the upper lumbar
levels.  However, they may be postsurgical in nature at
the L3-L4 and L4-L5 levels. 

2. Minimal disc displacement and a shallow right
foraminal protrusion at the L5-S1 level along with
moderate to severe facet arthropathy contribute to mild
mass effect upon the exiting right L5 and descending
right S1 nerves.  Please see report for other pertinent
findings/  

      On August 27, 2008, Dr. Tullis performed, “laminectomy at L3-

4, and right L4 foraminotomy.”

     Dr. Tullis reported the following on September 15, 2008:

CHART NOTE: Mr. Dunn underwent a lumbar laminectomy on
August 27, 2008 at L3-L4.  He is much better walking.  He
still has a stabbing pain in his incision.      

PHYSICAL EXAM; He is healing well.  He has atrophy of the
musculature in the S1 distribution.  He has unsteady gait
with nerve damage.

DECISION-MAKING: He thinks the problems he has been
having with his shoulder are related falling.  We will
see him back.  

     The claimant continued to treat with Drs. Tullis and Burnett

due to ongoing symptoms of back pain.  On April 2, 2009, Dr.

Burnett assessed the claimant with chronic back pain and right

shoulder pain as a result of a fall.

     Subsequent chart notes indicate that the claimant continued to

treat with Dr. Burnett due to continued complaints of low back pain

and failed back surgery.  The claimant’s last medical visit of

record with Dr. Burnett is dated May 24, 2010.  He stated that
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the claimant was off work indefinitely and totally disabled.

                          ADJUDICATION

A.  Constitutional Issues

     The claimant filed a Motion to Recuse and a Brief in support

of said Motion in this matter with the Commission, challenging,

inter alia, the constitutionality of the provisions of the Arkansas

Workers’ Compensation Act that provide for the establishment of

administrative law judges. 

     Here, the claimant raised identical issues during the previous

hearing, wherein I rendered rulings regarding said issues on May 7,

2009.  Specifically, I found the Act to be constitutional and

denied the Motion for Recusal.  This decision was appealed to the

Full Commission.  In an opinion dated December 2, 2009, the Full

Commission affirmed and adopted my decision of May 7, 2009.  The

parties stipulated that the Full Commission’s Opinion is the law of

the case.  As such, I hereby find the aforementioned issues to be

res judicata.     

B.  Temporary Total Disability Compensation

     The claimant contends that he is entitled to temporary total

disability compensation from August 27, 2008 until April 2, 2009.

    An injured employee who suffers an unscheduled injury is

entitled to temporary total disability compensation during the time

that he is within his healing period and totally incapacitated to

earn wages.  Arkansas State Highway and Transportation Department

v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  The healing
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period ends when the underlying condition causing the disability

has become stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App.

124, 628 S.W. 2d 582 (1982).

     In addition, the persistence of pain may not of itself prevent

a finding that the healing period is over, provided that the

underlying condition has stabilized.  Mad Butcher, Inc. v. Parker,

4 Ark. App. 124, 628 S.W. 2d 582 (1982).   

    Here, the claimant underwent a second back surgery on August

27, 2008, with Dr. Tullis due to his compensable injury.  At this

point, the claimant re-entered his healing period.  Thereafter, the

claimant continued treating with Dr. Tullis until on or about

October 21, 2008.  The claimant’s testimony demonstrates that

within three months after his surgery, he had resumed his routine

activities.  Therefore, based on the testimony elicited from the

claimant at the hearing and the medical evidence of record before

me, I find that the preponderance of the evidence establishes that

his work-related back injury stabilized and his healing period

ended, no later than November 27, 2008.      

     As a result, I find that the claimant remained within his

healing period and suffered a total incapacity to earn wages

beginning on August 27, 2008, the date of his second surgery, and

continuing until November 27, 2008.  I therefore find that the

claimant proved by a preponderance of the evidence his entitlement

to temporary total disability compensation from August 27, 2008,

until November 27, 2008, for his work-related back injury.    
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C.  Permanent and Total Disability/Wage-Loss Disability

The claimant asserts that he has been rendered permanently and

totally disabled as a result of his compensable back injury, or in

the alternative, that he sustained wage-loss, as a result of this

injury.

     Ark. Code Annotated §11-9-519(e)(1) defines "permanent total

disability" as an inability, because of compensable injury or

occupational disease, to earn a meaningful wage in the same or

other employment.  Furthermore, the statute provides that the 

burden of proof shall be on the injured employee to prove inability

to earn any meaningful wage in the same or other employment. Ark.

Code Ann. §11-9-519(e)(2).

     When considering claims for permanent partial disability 

benefits in excess of the employee's percentage of permanent

physical impairment, the Commission may take into account, in

addition to the percentage of permanent physical impairment, such

factors as the employee's age, education, work experience, and

other matters reasonably expected to affect his or her future

earning capacity.  Ark. Code Ann. § 11-9-522(b)(1).  

     Here, the claimant is age 59 and has marginal formal 

education.  He testified and other testimony elicited during the

hearing demonstrate that his reading and writing abilities are very

limited.  His work history includes primarily, heavy work, as a

mechanic.  The claimant worked for the respondent-employer some 13
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years and had an exemplary work history.      

    He was employed by Guy King & Sons, as a mechanic when he

sustained an admittedly compensable injury to his back as a result

of a lifting incident.      

     The claimant has been treated and evaluated by numerous   

doctors.  He has undergone two surgeries to his back, with the most

recent one occurring in August 2008. The claimant has also

undergone extensive conservative treatment due to his back injury,

both before and after the surgeries.  

     As of the date of the hearing, he continued to treat with Dr.

Burnett.  His most recent healing period for his compensable injury

ended on November 27, 2008.       

     Respondents no. 1 have accepted and are paying a 15% permanent

anatomical impairment rating due to the claimant’s compensable back

injury.       

   On September 2, 2003, and on June 4, 2004, the claimant

underwent a functional capacity evaluation.  Overall, the results

of both these evaluations indicated that the claimant gave a

reliable effort.  Pursuant to both of these evaluations, the

claimant demonstrated the ability to work at the medium work level

over the course of an eight-hour day.  

    However, the claimant underwent a third functional capacity

evaluation on June 21, 2005.  The results of this evaluation

suggested that the claimant gave an unreliable effort.
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Nevertheless, the examiner concluded that the claimant exhibited

the ability to work at least at the medium category level over the

course of an eight-hour day.        

     As of the date of the hearing, the claimant was drawing 

Social Security Disability benefits.  Dr. Burnett opined during his

deposition that the claimant was not motivated and that he should

seek part-time employment. However, the claimant’s testimony

demonstrates that he has not looked for any type of work since

December 2002, not even part-time work.  

     Hence, the record in the present matter demonstrates that the

claimant is not motivated to seek suitable employment within his

physical abilities.  The claimant’s lack of interest in returning

to work and his negative attitude are an impediment to a full

assessment to the claimant’s wage-loss disability.     

     His testimony and the testimony of other witnesses 

demonstrate that his daily activities have been somewhat restricted

primarily by his compensable injury.  However, the claimant 

admitted that he is able to perform preventive maintenance on his

three vehicles.  

     The evidence demonstrates that the claimant suffers from 

other conditions, namely, emphysema and prostate cancer.

    Therefore, after considering all the evidence in this case

impartially, without giving the benefits of the doubt to either

party,  I find that the claimant failed to prove by a preponderance
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of the evidence he is permanently totally disabled as a result of

his compensable back injury.

   While I recognize that the claimant underwent a vocational

assessment in November 2004, wherein the consultant determined that

the claimant does not meet the criteria for any work, however,

minimal weight has been attached to this opinion given all of the

probative evidence to the contrary.

     Specifically, I find it noteworthy that it does not appear

that the vocational consultant took into consideration the two

valid functional capacity evaluations, wherein it was concluded

that the claimant could work at the medium work category over the

course of an eight-hour day.  

     With respect to Dr. Burnett’s expert opinion regarding the

claimant being disabled, minimal weight has been attached to his

opinion considering the aforementioned.  In addition to this, 

during Dr. Burnett’s deposition, he specifically opined that the

claimant was disabled due to a combination of other conditions

(these are not related to his compensable injury), and his back

injury.    

      Nonetheless, I do find that the claimant proved his 

entitlement to wage-loss disability in addition to his 15%

anatomical impairment.  

     Based on the above evidence, particularly, evidence of the

claimant’s physical condition, and having taken into account the
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claimant’s anatomical impairment of 15%, his relatively senior age,

marginal education, his inability to return to his prior work, the

two valid FCEs, and his lack of motivation to seek employment

within his physical abilities, I find that the claimant sustained

wage-loss disability, in the amount of 45%, over and above his 15%

anatomical impairment rating.  

D.  Attorney’s Fee 

     The parties stipulated that respondents no. 1 have 

controverted this claim for additional benefits in its entirety.

Therefore, the claimant’s attorney is entitled to a controverted

attorney’s fee on all indemnity benefits awarded herein to the

claimant, pursuant to  Ark. Code Ann. § 11-9-715.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

    On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.

2.  The employee-employer-carrier relationship existed at
         all relevant times, including June 7, 2002.

 
3.  The Full Commission’s Opinion dated December 2,    
    2009, is the law of the case.  

     4.  The claimant reached the end of his healing period and  
         maximum medical improvement on August 10, 2004.

5.  Respondents No. 1 have accepted and are paying a
         15% permanent anatomical impairment to the body as a 
         whole for the claimant’s lumbar spine injury.

6.  This claim for additional benefits has been controverted
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         in its entirety.

7.  The constitutional issues and Motion to Recuse are res 
         judicata.

8.  The claimant proved his entitlement to temporary total 
         disability from August 27, 2008 until November 27, 2008.

     9.  The claimant failed to prove by a preponderance of 
         the evidence that he was rendered permanently and 
         totally disabled by his compensable back injury.

    10.  The claimant proved that he sustained a 45% wage-loss 
         disability, over and above his 15% anatomical
         impairment.  

    11.  The claimant’s attorney is entitled to a controverted 
         attorney’s fee on the indemnity benefits awarded herein.

    12.  All other issues are reserved under the Act. 

  
                              AWARD
        
     Respondents no. 1 are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion.  

     All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809.

     Pursuant to Ark. Code Ann. §11-9-715, the claimant’s 

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the

insurance carrier and one-half by the claimant. 

     IT IS SO ORDERED.

                                     ________________________
                                     Chandra Hicks             
                                Administrative Law Judge    

                    


