
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F704816 (10/14/05)

ARNOLD DRONE, EMPLOYEE  CLAIMANT

NESTLE USA, INC., EMPLOYER         RESPONDENT

INS. CO - STATE OF PA., CARRIER         RESPONDENT

OPINION FILED APRIL 23, 2010

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on February 5, 2010,
at Jonesboro, Craighead County, Arkansas.

Claimant represented by the HONORABLE KATHLEEN TALBOTT, Attorney at Law, Wynne,
Arkansas.

Respondents represented by the HONORABLE LEE J. MULDROW, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above styled claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On December 7, 2009, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects the issues to be addressed during the hearing, and is herein designated a

part of the record as Commission Exhibit #1.  The question regarding the milage payment was

resolved subsequent to the hearing and removed from consideration as an issue in the present

matter.

The testimony of Arnold Drone, the claimant, coupled with prior rulings, correspondence,
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and other documents comprise the record in this claim.

DISCUSSION

On January 18, 2008, a hearing was conducted in this claim on the claimant’s entitlement

to additional workers’ compensation benefits, and on March 20, 2008, an Opinion was filed

pursuant thereto awarding additional benefits.  An appeal of the March 20, 2008, Award was filed

with the Full Commission by respondents.  In an Opinion filed July 28, 2008, the Full Commission

affirmed the decision of the Administrative Law Judge.  The Opinion of the Full Commission was

appealed to the Arkansas Court of Appeals.  In a proceeding of April 22, 2009, the Arkansas

Court of Appeals affirmed the ruling of the Full Commission.  The Petition for Rehearing was

denied by the Court of Appeals.  On September 10, 2009, the Arkansas Supreme Court denied

the Petition for review filed by respondents.

The claimant asserts that once the appeal process was concluded respondents were

untimely in the payment of benefits awarded.  The claimant acknowledged receiving a check

comprising the award, a “regular check”,  and an interest check.  Regarding when he received the

afore check, claimant testified:

No, I can’t recall when I got that.  I know it was a little while
after I got the first check. (T. 8).

The claimant testified about the timeliness of the check he received from respondents:

Yeah, I thought that it would be done upon the other award, 
and I knew that, you know, they was probably gonna want to state 
that they got the amount right.  I figured they were already - would 
pick up the interest on that.  Anything should have come in, basically, 
around the same time, but, it didn’t happen like that.  And then I got 
the other one, and then, I guess, Mr. Muldrow said once they got the 
mileage and everything, they would look at it and everything so, I 
figured they would try to figure it out, calculate the miles and the 
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amount and everything.  But, once the communication stopped, I
knew that that would stop, too. (T. 8).

Claimant  elaborate regarding his belief that the respondents’ failure to pay the award was willful 

and intentional:

Well, the thing about it is, I don’t know, basically, what the 
reason was.  All I knew was that because of the incident, something 
came about, something - they just didn’t want to pay me, or something
like that, but, just to pinpoint it, I don’t know what they were thinking
about not paying it.  I can’t answer to them - only for myself.  And I 
figure because the motion and everything had been filed, that we already
had went through that, they were just taking their time.  They didn’t want
to pay me - that’s the way I feel. (T. 9).

The claimant further added:

Okay, since it’s on my mind.  I feel when they awarded me 
back-time for a year, I feel that that amount should have been issued 
to me.  Interest should have been paid on that amount, and your lawyer
fees been paid.  I should have paid it myself. (T. 10).

Regarding the December 2009, check that was issued by respondents, claimant offered the 

following objection:

Because, when they took that amount out of my check, they only
paid the interest on the balance that was left, to me, when I was awarded
the full amount, so I lost interest when they paid you out of that amount
because they took - they didn’t pay any interest on that amount to me, 
they only gave it to you. (T. 10).

The Mandate was delivered by the Court of Appeals on September 10, 2009, and the same

was mailed to the parties on September 14, 2009.  The payment ledger reflects the dates and the

amounts paid by respondents in this claim.  The afore reflects that on September 30, 2009, a

check was issued by respondents to the claimant in the amount of $20,020.00.  The $7,244.00,

attorney fee check was not issued by respondents to claimant’s attorney until November 10, 2009. 
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The record reflects the presence of correspondence between the parties regarding the payment of

interest, attorney fees, and the award. (RX #1 -RX #4).  The payment ledger reflects that

respondents paid medical bills incurred by the claimant at Crossridge Community in the amount of

$607.00, on November 12, 2009; Associated Radiology in the amount $142.80, on November 13,

2009; and Ricca Neurosurgical in the amount of $143.47, on November 13, 2009.  While the

evidence discloses that respondents paid interest on indemnity benefits awarded the claimant,

there is no such showing regarding the medical awarded.  

As noted above, the issue regarding milage was disposed of subsequent to the hearing.

After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of the documentary evidence and arguments of the parties,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The penalty provision of Ark. Code Ann. §11-9-802 (c)  is not 

applicable to attorney’s fee awards or medical bills.

3. The preponderates that the respondents made timely payment of the indemnity 

benefits awarded the claimant such that the penalty provision of Ark. Code Ann. §11-9-802 (c) is

not applicable.

4. The respondents failed to pay interest on the incurred unpaid medical bill pursuant

to the Award of the Commission.

5. The evidence fails to preponderate that the respondents failure to pay any benefits,

to include the interest on the medical bills, has been willful and intentional such that a thirty-six
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percent (36%) should be payable to the claimant.

CONCLUSIONS

A prior hearing was conducted in this matter on the claimant’s entitlement to the payment

of additional workers’ compensation benefits and unpaid medical bills, which ultimately resulted

in a favorable ruling for the claimant.  The present matter is the product of Motion filed herein by

the claimant for the payment of attorney’s fees and a Motion for Interest Payment on the Award

and for Penalties For Failure to Pay.  

Respondents maintain that the payment of the claimant’s award was timely and deny that

penalty should attach.  Further, respondents acknowledge that while the payment of the claimant’s

attorney fees was not timely, they deny that the same is subject to the penalty provision of Ark.

Code Ann. §11-9-802 (c).  Respondents also deny that the medical bills are subject to the afore

penalty provision.  Finally, respondents deny that they have been willful and intentional in their

failure to pay any benefits to the claimant.

Penalty Provisions

Ark. Code Ann. §11-9-802 , Installments, provides in pertinent part:

(c)   If any installment of compensation payable under the terms
of an award is not paid within fifteen (15) days after it becomes
due, there shall be added to such unpaid installment an amount
equal to twenty percent (20%) thereof, which shall be paid at 
the same time as, but in addition to, the installment unless review
of the compensation order making the award in had as provided
in §§11-9-711 and 11-9-712.

(d)   Medical bills are payable within thirty (30) days after receipt
by the respondent unless disputed as to compensability or amount.

(e)   In the event that the commission finds the failure to pay any 
benefit is willful and intentional, the penalty shall be up to thirty-
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six percent (36%), payable to the claimant.

In the instant claim, the evidence discloses that the Mandate of the Arkansas Court of

Appeals, which was issued on September 10, 2009, was mailed to the parties on September 14,

2009.  In correspondence of the same date, September 14, 2009, respondents’ attorney relayed

the amount of indemnity benefits owed to the claimant, which factored in the attorney fees owed

to the claimant’s attorney.  In the September 14, 2009, correspondence to claimant’s attorney

respondents’ attorney also requested any outstanding medical bills.  On September 30, 2009, the

claimant was issued a check by respondents for the indemnity benefits awarded.  There is not a

dispute regarding the manner in which the parties received the court’s mandate, by mail.  Pursuant

to Rule 6 (d) of the Arkansas Rules of Civil Procedure three (3) days are added to the prescribed

period after service.  The evidence preponderates that the claimant’s indemnity benefits pursuant

to the award were timely submitted.  Accordingly, the twenty percent (20%) penalty is not

applicable regarding the afore. 

The evidence reflects that the attorney fee award was not paid by the respondents until

November 10, 2009, and the medical bills were not paid until November 13, 2009.  The penalty

provision of Ark. Code Ann. §11-9-802 (c), applies only to disability benefits and is not applicable

to medical bills.  Frank J. Rooney, Inc. v. Pitts, 268 Ark 911, 597 S.W.2d 120 (Ct. App. 1980). 

Further, the afore penalty provision is not applicable to attorney fees.  Smith’s Store v. Kirker, 6

Ark. App. 222, 639 S.W.2d 751 (1982).

A review of the correspondence in the record fails to preponderate that the failure of

respondents to timely pay attorney fees, medical bills, or interest in accordance with the award

was willful and intentional such that the penalty provision of Ark. Code Ann. §11-9-802 (e),
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would be applicable.  

Interest

While the evidence discloses that respondents paid interest to the claimant on the

indemnity benefit award, there is no showing of the payment of same on the unpaid medical bills.

Ark. Code Ann. §11-9-809, provides:

Compensation shall bear interest at the legal rate from the day an
award is made by either an administrative law judge or the full
Workers’ Compensation Commission on all accrued and unpaid
compensation.

The interest payable pursuant to the afore includes interest on direct medical payments.  Eureka

Log Homes v. Mantonya, 28 Ark. App. 180, 772 S.W.2d 365 (1989).  While the respondents did

not pay interest on the three (3) medical bills outlined in the payment ledger, the evidence

discloses that the interest  on the indemnity benefits exceeded the amount owed and would easily

cover that on the medical bill.

The motion for interest and penalty is respectfully denied and dismissed.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

      


