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MICHAEL DRIGGERS, EMPLOYEE CLAIMANT

MILAM CONSTRUCTION COMPANY, 

EMPLOYER RESPONDENT

CNA INSURANCE COMPANY,

INSURANCE CARRIER/TPA RESPONDENT

ARKANSAS CHILDREN’S HOSPITAL PROVIDER

OPINION FILED JUNE 11, 2010

Hearing conducted before Administrative Law Judge S. Dale Douthit in

Little Rock, Pulaski County, Arkansas.

The respondents were represented by Mr. Lee J. Muldrow, Attorney at Law,

Little Rock, Arkansas.

The provider was represented by Ms. Betty J. Hardy, Attorney at Law, Little Rock,

Arkansas.

STATEMENT OF THE CASE

On March 16, 2010, the above captioned claim came on for a hearing in

Little Rock, Arkansas.  A prehearing conference was conducted in this matter on

January 27, 2010, and a Prehearing Order was filed on that same date.  A copy

of the Prehearing Order was marked as Commission Exhibit “1" and made a part

of the record herein without objection, subject to any modifications made at the

full hearing.   Also included as Commission Exhibits were the briefs of the parties.

At the March 16, 2010, full hearing, the parties stipulated to the following:

1) The claimant was injured on the job on November 13, 2007.
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He received treatment for his burn injuries at Arkansas

Children’s Hospital from November 13, 2007, to May 31,

2008.  His medical costs were billed to CNA.  There is no

issue regarding claimant’s entitlement to benefits.

2) An issue has developed between CNA Insurance and

Arkansas Children’s Hospital regarding appropriate payment

under the Arkansas Fee Schedule and Commission Rule 30.

3) The issue has been addressed by the Cost Containment

Division and its decision has been appealed to the

Commission pursuant to Commission Rule 099.30 (111)(A)(3).

4) The claimant suffered mixed partial and full thickness burns

to 60% of his total body surface area, including his arms,

hands, legs, feet, chest, abdomen, and back when he fell into

brine that was 200< Fahrenheit. 

5) The provider will stipulate that it notified respondent when

treatment of the claimant began and that it expected payment

according to the extraordinary provisions.

6) The parties agree that the claimant received inpatient care at

the Arkansas Children’s Hospital for his burns from

November 13, 2007, until May 31, 2008, a total of 200 days.

7) The claimant’s total medical expenses for the 200 days spent

at Arkansas Children’s Hospital was $4,112,753.34.

8) The carrier has reimbursed the provider $3,226,503.34.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the 150% multiplier should be applied to the per diem

before the Stop Loss Reimbursement calculations; or, whether the

150% multiplier should be calculated after the Stop Loss

calculations.

2) Whether the Arkansas Children's Hospital charges should be
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evaluated and priced as fifteen separate bills, or as one

invoice covering the entire hospital stay.

3) Whether the Stop Loss Reimbursement Factor is a part of the

fee schedule.

4) Whether the $10,000 Stop Loss Reimbursement Factor

applies to an admission or to a bill.

5) Whether the provider is entitled to an 18% penalty for a late

payment pursuant to A.C.A. § 11-9-802 and interest from the

date of the opinion of the Medical Cost Containment Division.

At the full hearing, respondents contended that the reimbursement

methodology proposed by Arkansas Children's Hospital and approved by the

Cost Containment Division is not consistent with the Arkansas Fee Schedule and

is not consistent with a logical reading of Rule 30; that it is not consistent with the

cost containment objectives of Rule 30, and is not consistent with the statutory

mandates outlined in Ark. Code Ann. § 11-9-513.  Respondents further contended

that since Arkansas Children's Hospital’s charges were presented in fifteen

separate invoices, these bills should be evaluated and priced as separate

submissions.  Respondents contend that Arkansas Children's Hospital’s

interpretation of Rule 30 would permit virtually unlimited payment to hospital

providers where extraordinary services are delivered with the amount of payment

conditioned purely on the amount billed.  This interpretation would render

nugatory the cost containment objectives of Commission Rule 30 and the Act.

Respondents contend that no penalties or interest are applicable in this matter.
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At the full hearing, provider contended that respondent carrier owes an

additional $886,249.76 for the services it provided to the claimant from

November 13, 2007, to May 31, 2008.  The provider asserts that the Medical

Cost Containment Division of the Arkansas Workers’ Compensation Commission

Findings in its Administrative Review Order dated June 26, 2009, are appropriate

and should be affirmed.  The provider contends that the Arkansas Workers’

Compensation Commission Rule 30 provides that when a claimant receives

“extraordinary services” a 150% enhancement of the fee schedule should be

applied.  It is Arkansas Children's Hospital's position that the sole reference to

application of the 150% factor within Rule 30 says that it is to be applied against

the “fee schedule.”  Since the Stop-Loss Reimbursement Factor (SLRF) is totally

within the inpatient hospital fee schedule, it makes no sense to say the fee

schedule does not include the Stop-Loss Reimbursement Factor.  

The provider contends that the definition of the Stop-Loss Reimbursement

Factor calculation is specific and it does not include a reference to the

extraordinary factor.  The only way to apply the methodology as asserted by the

respondents would be to change the language of Arkansas Workers’

Compensation Commission Rule 30.  The application of the calculation, as

asserted by provider in this case, does not violate the intent of Rule 30, as this

methodology has been used for many years and “extraordinary care” cases are

rare.  The provider asserts that the issue of whether the Stop-Loss
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Reimbursement Factor is applied to fifteen separate bills cannot be asserted by

the respondents, since no argument was presented regarding that issue as part

of the appeal, and Rule 30 clearly states it applies to an admission rather than

per bill.  The provider contends that it is entitled to an 18% penalty to be paid by

the respondent carrier since the medical bills have not been paid within thirty

days as provided by Ark. Code Ann. § 11-9-802, as well as interest from the date

of the decision by the Medical Cost Containment Division.

DISCUSSION

The issues now pending before the Commission in this claim are the result

of an appeal filed by the respondents of an Administrative Review Order of the

Arkansas Workers’ Compensation Commission Medical Cost Containment

Division entered on June 26, 2009, and found at Joint Exhibit 1, Section 6, in the

record herein.  The issues primarily revolve around the proper application of

Commission Rule 30 when dealing with extraordinary medical services.

Since the dispute is solely between Arkansas Children's Hospital, provider,

and the respondent carrier, CNA, claimant’s appearance at the March 16, 2010,

full hearing was not necessary.  The parties agree the claimant suffered mixed,

partial and full thickness burns to 60% of his total body surface area, including his

arms, hands, legs, feet, chest, abdomen, and back when he fell into brine that

was 200< Fahrenheit.  The injury occurred on November 13, 2007, and on that
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date the claimant arrived at the burn unit of the Arkansas Children's Hospital.

The claimant received inpatient care for his burns at the Arkansas Children's

Hospital from November 13, 2007, until May 31, 2008, for a total of 200 days.

Arkansas Children's Hospital billed the respondent carrier a total of

$4,112,753.10 for its services to the claimant.  The carrier reimbursed the

provider $3,226,503.34. Arkansas Children's Hospital contends that it is still

owed $886,249.76 for its services to the claimant between November 13, 2007,

to May 31, 2008.

To determine the issues at hand, a thorough examination of Arkansas

Workers’ Compensation Commission Rule 30 must be done.  In this case the

parties agree that extraordinary medical services were provided to the claimant.

Arkansas W orkers’ Compensation Commission Rule 30, Part 1., I., 3. provides:

When extraordinary services resulting from severe head injuries,

major burns, and severe neurologic injuries or any injury requiring

an extended period of intensive care are required, a greater fee may

be allowed up to 150% of the fee schedule.  Such cases should be

billed with modifier 21 or 22 (for CPT coded procedures) and should

contain a detailed written description of the extraordinary service

rendered and the need therefor.

It is the phrase “150% of the fee schedule” that creates much of the

controversy we are now addressing.  Arkansas Children's Hospital contends that

the 150% calculation comes after the fee schedule amount is determined and

respondent carrier argues that the extraordinary services multiplier be applied

before the Stop-Loss Reimbursement Factor enhancement.  To determine where



-7-MICHAEL DRIGGERS - F712083

the 150% multiplier should be applied, it is important to review Arkansas

Workers’ Compensation Commission Rule 30, Inpatient Hospital Fee Schedule,

Part 1., A. which provides, in part:

1. Reimbursement shall be determined for services rendered in

accordance with the fee schedule and shall be considered to

be inclusive unless otherwise ordered.

2. Reimbursement for a compensable workers’ compensation

claim shall be the lesser of the hospital’s usual and customary

charges or the maximum amount allowed under the Inpatient

Fee Schedule.

The parties agreed that the claimant’s per diem rate was $1,338.00 per

day, and the parties agreed that the claimant stayed 200 days for a total of

$267,600.00, which would equal the workers’ compensation reimbursement

amount.  Rule 30 provides two ways by which the standard per diem

reimbursement can be increased.  First, if the stay involves the delivery of

extraordinary services, the Rule permits and increase of up to 150%.  Second,

if the differential between the bill and the calculated reimbursement exceeds a

certain threshold, a Stop-Loss comes into play.  In Arkansas, the Stop-Loss

threshold is $10,000.00 and both parties have conceded that given the facts in

this case both increases are applicable.

Since both factors are met to increase the standard per diem, we must

figure the Inpatient Hospital Fee Schedule allowance.  It is this calculation which

the parties differ.  Respondents argue that the 150% multiplier should be applied
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after multiplying the length of stay times the standard per diem amount but before

a calculation is done using the Stop-Loss Reimbursement Factor.  I cannot agree

with the respondents’ rationale.  Rule 30 specifically states “a greater fee may be

allowed up to 150% of the fee schedule”  (emphasis added) , and I find that the

Inpatient Hospital Fee Schedule  should be calculated first and then the 150%

multiplier applied.  Therefore when multiplying the per diem ($1,338.00) times the

length of stay (200 days), you come up with the workers’ compensation

reimbursement amount of $267,600.00.  After subtracting the workers’

compensation reimbursement from the total charges of $4,112,753.10 there is a

difference of $3,845,153.10 from that is subtracted the $10,000.00 Stop-Loss

Factor giving the total of $3,835,153.10 to be reimbursed at 80% which calculates

to $3,068,122.48.  After adding back in the workers’ compensation

reimbursement amount, it leaves the total Inpatient Hospital Fee Schedule

allowance  to be $3,335,722.48.  Clearly, after multiplying the Inpatient Hospital

Fee Schedule allowance by the 150% multiplier, it is considerably more than the

provider’s bill charges.

Respondents argue that the 150% multiplier should be applied before a

calculation is done using the Stop-Loss Reimbursement Factor; however, I can

find nothing in the plain reading of Rule 30 that justifies their argument.  The

respondents further argue that as a matter of public policy the 150% multiplier

should be applied before a calculation is done using the Stop-Loss
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Reimbursement Factor because in all cases where a hospital bill is over

$40,000.00 the provider billed amount will always control.    However, drafters of

Rule 30 clearly contemplated situations where providers usual and customary

charges would be paid instead of the maximum amount allowed under the

Inpatient Hospital Fee Schedule.  Arkansas Workers’ Compensation Commission

Rule 30, Inpatient Hospital Fee Schedule, Part 1., A. 2.:

 2. Reimbursement for a compensable workers’ compensation

claim shall be the lesser of the hospital’s usual and customary

charges or the maximum amount allowed under the Inpatient

Hospital Fee Schedule.  (Emphasis added.)  

The formula outlined above correctly shows the “Fee Schedule” allowance in this

case.  It is that “Fee Schedule” allowance that is then multiplied by 150% to

reimburse for the extraordinary services rendered to the claimant in this case.

I cannot find anywhere in Rule 30 that would justify inserting the 150% multiplier

prior to the Stop-Loss Method.  Therefore, I find that the 150% multiplier should

be calculated after the Stop-Loss Reimbursement Factor.  

W ith regard to issues number two and four, respondents make similar

arguments in that they feel that Arkansas Children's Hospital charges should be

evaluated and priced as fifteen separate bills and that the $10,000.00 Stop-Loss

Reimbursement Factor should apply per bill.  The basis of respondents’ argument

is that Arkansas Children's Hospital provided “interim” bills during the claimant’s

200 day stay.  Once again, I find that Arkansas Workers’ Compensation
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Commission Rule 30, Inpatient Hospital Fee Schedule, Part 11., B. and C. control.

In Section B., it specifically states:

B. Reimbursement Calculations

1. Explanation

a. Each admission is assigned an appropriate

DRG.  (Emphasis added).

b. The applicable Standard Per Diem Amount

(SPDA) is multiplied by the Length Of Stay

(LOS) for that admission.

c. The Workers’ Compensation Reimbursement

Amount (WCRA) is the total amount of

reimbursement to be made for that particular

admission.  (Emphasis added).

Again, in Section C. of the Inpatient Hospital Fee Schedule, when addressing the

Stop-Loss Method in C.1., it specifically states:

C. Stop-Loss Method

1. Explanation

a. To be eligible for stop-loss payment, the total

allowed charges for a hospital admission must

exceed the hospital maximum payment, as

determined by the hospital maximum payment

rate per day, by at least $10,000.  (Emphasis

added.).

Clearly, Rule 30 when addressing charges and as applied to the Stop-Loss

Reimbursement Factor plainly states that all calculations are to be based on the

“admission.”

In this instance, the claimant stayed 200 consecutive days at Arkansas

Children's Hospital and never left.  That fact is uncontroverted.  Respondents try

to argue that because there were fifteen interim bills provided to them during the
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claimant’s stay that new rules should apply.  That is not the clear and plain

reading of Rule 30 and I specifically find that Arkansas Children's Hospital’s

charges in this case should be evaluated and priced as one invoice covering the

entire hospital stay of the claimant.  I further find that the $10,000.00 Stop-Loss

Reimbursement Factor applies to the total 200 day admission of the claimant and

not to each individual interim bill.

Respondents next argue that the Stop-Loss Reimbursement Factor is

independent of the Inpatient Hospital Fee Schedule.  I find the respondents’

argument to be without merit.  Clearly, the Stop-Loss Reimbursement Factor is

a part of the Fee Schedule.  The Arkansas Workers’ Compensation Commission

Rule 30, Inpatient Hospital Fee Schedule, Part 1. A. 1. provides in relevant part

that “reimbursement shall be determined for services rendered in accordance

with the fee schedule and shall be considered to be inclusive unless otherwise

noted.”  The Inpatient Hospital Fee Schedule, Part 11. B. and C. states the method

for calculation and Part C. includes “Stop-Loss Method.”  Stop-Loss “is an

independent reimbursement factor established to ensure fair and reasonable

compensation to the hospital for unusually costly service rendered during

treatment to an injured worker.”  It is true the Stop-Loss Reimbursement Factor

is an independent calculation but it is not independent of the Fee Schedule.

W ithin the Inpatient Hospital Fee Schedule, Section 11. is entitled “Special

Ground Rules - Inpatient Hospital Services, and states, “This section defines the
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reimbursement procedure and calculations for inpatient health care services by

all hospitals.”  The first calculation is a formula involving only the length of stay

times the per diem amount.  The second calculation is a Stop-Loss calculation

and is independent of the first calculation.  Once again, it is an independent

calculation but not independent of the Fee Schedule.  Both calculations are part

of one Inpatient Hospital Fee Schedule.  I find no merit whatsoever to

respondents’ argument that the Stop-Loss Reimbursement Factor is not part of

the Fee Schedule.  I specifically find that the Stop-Loss Reimbursement Factor

is a crucial part of the Fee Schedule calculation.

Provider argues entitlement to an 18% penalty for a late payment pursuant

to A.C.A. § 11-9-802 and interest from the date of the Opinion of the Medical Cost

Containment Division.  I find that no penalties or interest are applicable at this

time.  Arkansas Code Annotated § 11-9-802 does allow for an 18% penalty if

medical bills are not paid within thirty days; however, Section (d) states, “medical

bills are payable within thirty days after receipt by the respondent unless disputed

as to compensability or amount.”  Clearly in this instance the medical bill was

disputed as to amount and remains disputed to this day.  Commission Rule 30,

Part 1., Section G, subsection 4, does provide for the same 18% penalty and the

Commission Rule specifically cites A.C.A. § 11-9-802.  The two penalty

provisions must be read in conjunction, and A.C.A. § 11-9-802(d) does address

situations such as this where amounts are in legitimate dispute.  Therefore, I find
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that no penalties or interest apply to the award in this case.

In conclusion, it is clear that unusually costly services were rendered to the

claimant.  Therefore, the second calculation of the Inpatient Hospital Fee

Schedule applies for reimbursement purposes and the extraordinary services

provision allowing 150% of the Fee Schedule reimbursement applies to the

Inpatient Hospital Fee Schedule allowance.

Under the Inpatient Hospital Fee Schedule, the provider was due

reimbursement in the following amount:

$      1,338.00 per diem

                200 length of stay

$  267,600.00 WC reimbursement amount (WCRA)

$4,112,753.10 total charges

    -267,600.00 WCRA

$3,845.153.10 difference between total charges and WCRA

$3,845,153.10 

    - 10,000.00 stop loss factor (SLF)

$3,835.153.10 difference between charges and SLF to be reimbursed 80%

$3,835,153.10 

               x .80

$3,068,122.48 - 80% of difference

$3,068,122.48 

   +267,600.00

$3,335,722.48 Inpatient Hospital Fee Schedule allowance then multiplied

              by 150%

Since 150% of the Inpatient Hospital Fee Schedule allowance is more than

the providers billed charges, the provider is due reimbursement in the lesser
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amount ($4,112,753.10) for its services provided to the claimant.  Since the

carrier has already paid Arkansas Children's Hospital $3,226.503.34, the carrier

is liable to the Arkansas Children's Hospital an additional $886,249.76.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) Pursuant to Arkansas Workers’ Compensation Commission

Rule 99.30, the 150% multiplier should be calculated after the

Stop-Loss Reimbursement calculation.

4) Pursuant to Arkansas Workers’ Compensation Commission

Rule 99.30, the Arkansas Children’s Hospital’s charges

submitted herein should be evaluated and priced as one

invoice covering the claimant’s entire 200 day hospital stay.

5) Pursuant to Arkansas Workers’ Compensation Commission

Rule 99.30, the $10,000.00 Stop-Loss Reimbursement Factor

applies to the claimant’s entire admission and not to the

interim bills as proposed by respondents.
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6) I specifically find that the Stop-Loss Reimbursement Factor

is a part of the Fee Schedule within Arkansas Workers’

Compensation Commission Rule 99.30.

7) Pursuant to A.C.A. § 11-9-802(d), the medical bills submitted

by Arkansas Children's Hospital are disputed as to amount

and no penalties or interest apply at this time.

8) The carrier is liable to the provider, Arkansas Children's

Hospital, for the additional amount of $886,249.76 for its

services to the claimant from November 13, 2007, through

May 31, 2008.

ORDER

Pursuant to the above rationale and findings of fact and conclusions of law

outlined herein, respondents are liable to Arkansas Children's Hospital for the

additional amount of $886,249.76 for its services rendered to the claimant from

November 13, 2007, through May 31, 2008.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


