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STATEMENT OF THE CASE

A hearing was conducted March 26, 2010, to determine whether the claimant

was entitled to additional requested medical treatment.

A prehearing conference was conducted in this claim on January 20, 2010,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issue, as well as their respective contentions were

correctly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced, without objection, as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including November 26, 2008; that the claimant sustained a

compensable right knee injury as the result of a specific incident on said date; that
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he earned sufficient wages to entitle him to compensation rates of $497.00 per

week for temporary total disability and $373.00 per week for permanent partial

disability; that respondents paid all appropriate temporary total disability, to date;

that respondents accepted, and paid, a two percent (2%) permanent impairment to

the right lower extremity; and that respondents had controverted claimant’s

entitlement to a total knee replacement.

By agreement of the parties, the primary issue presented for determination

was whether additional medical treatment in the form of a total knee replacement

is reasonably necessary treatment.

Claimant contended, in summary, that his treating physician, Dr. Jason

Brandt, had recommended a total knee replacement; that the treatment

recommended was reasonably necessary, as well as related to the admitted injury

and should be paid by the respondents.

The respondent contended that it had paid all appropriate medical and

indemnity benefits and that a total knee replacement for a meniscal tear was not

reasonably necessary medical treatment.  Alternatively, respondents contended

that if a total knee replacement was necessary, the procedure was associated with

claimant’s pre-existing and underlying degenerative problems and not the

compensable meniscal tear injury.

In addition to the claimant, his wife, Mandy Dollins, was called as a

corroborating witness.   The record is composed solely of the transcript of the
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March 26, 2010, hearing containing two (2) volumes of medical records, many

duplicitive, specifically,  thirty-five  (35) pages of medicals submitted by the claimant

and twenty-three (23) pages submitted by the respondents which were introduced

as “Claimant’s Exhibit A” and “Respondent’s Exhibit B”, respectively.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. A review of the medical evidence does not support claimant’s assertion that

Dr. Jason Brandt has specifically recommended a total knee replacement.

4. The claimant has failed to prove, by a preponderance of the credible

evidence, that a total knee replacement is reasonably necessary medical

treatment.

DISCUSSION

The relevant facts in this claim are basically undisputed.  The claimant, Rick

Dollins, is forty-eight (48) years old.  The claimant has an Associates Degree in
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Anatomy and Physiology.  The claimant is a licensed paramedic, certified in ACLS

and PALS .  In addition, the claimant has worked as a flight paramedic.  At the time

of the within hearing, the claimant was employed by the respondent-employer.

During much of the claimant’s adult life, he has worked for various patient transfer

services as a paramedic.  In addition, the clamant has worked as an office manager

for various patient transfer services.  The claimant previously worked as a funeral

director and embalmer, and has been licensed as such.  Again, it is undisputed that

the claimant sustained a work-related injury to his right knee on November 26,

2008.  The record reflects that the claimant sustained prior injuries to the same

knee approximately twenty (20) years earlier and, again, six (6) or seven (7) years

prior to the immediate claim and had undergone two (2)  arthroscopic procedures

on his right knee prior to this claim.   Following each of the claimant’s previous knee

injuries which were not work-related, the claimant returned to work.  The claimant

also sustained a prior work-related back injury that was a medical only claim.  The

claimant maintained that he did not experience any problems with his right knee

after his last injury years earlier, until November 26, 2008.  In fact, the clamant

maintained an extremely active schedule as a paramedic, regularly working over-

time.  The claimant’s work activities required him to frequently bend, stoop, and

squat, as well as lift patients on a regular basis.  Following the immediate claim, the

claimant was treated in the emergency room and then referred to the company’s

doctors, Dr. Barber and Dr. Duke.  Following diagnostic studies, including an MRI.
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Dr. Barber referred the claimant to Dr. Jason Brandt, an orthopedic surgeon at the

NEA Clinic in Jonesboro, Arkansas.  Dr. Brandt has remained the claimant’s

primary treating physician since the referral on December 10, 2008.  In his initial

evaluation, Dr. Brandt noted that the claimant had undergone two (2) previous

arthroscopic surgeries.  He also noted that it appeared from the MRI scan that the

clamant may have sustained a possible loose fragment, resulting from the work

injury.  Dr. Brandt recommended arthroscopic surgery and physical therapy.  He

also recommended a hinged brace and crutches initially.  (Cl. Ex. A, pp.1-3)

Surgery was scheduled for December 16, 2008, but was postponed until

January 6, 2009, because of inclement weather.  The arthroscopic surgery did not

reveal any loose fragments. However, Dr. Brandt did find a partial tear of the ACL

which he repaired. The claimant has continued to receive follow-up treatment from

Dr. Brandt since the surgery.  The primary treatment following surgery has

consisted of a series of injections, both steroid injections, as well as visceral

supplement injections which the claimant described as a cartilage building

medication.  Although the claimant contended that Dr. Brandt had specifically

recommended a total knee replacement, the record does not support this assertion.

On August 6, 2009, Dr. Brandt’s impressions and recommendation are set out

below:

Dictation
Mr. Dollins is seen today.  He is still having pain in his knee.  He has
not been able to return to full duty.  We discussed total knee
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replacement but it has been denied at present, given his young age.
On evaluation today, motion essentially is full with crepitus.

IMPRESSION: Right knee osteoarthritis.

PLAN:     At this point, this is a difficult case.  I am not opposed to a
second opinion, that there is another viable surgical/nonsurgical
alternative that can allow Mr. Dollins to return to the job duties as he
desires.  I would be extremely agreeable to that.  However, I am not
sure that there are any other viable solutions at this time.  Certainly
knee replacement does have limitations.  He might not even be able
to return to full duty, but it may relieve his pain.  I have recommended
a functional capacity for evaluations, give him permanent activity
restrictions if necessary.  Gave him pain medication.  Followup in six
weeks.  (Cl. Ex. A, p.21)

The record reflects that the claimant has continued to work for Medic One

since undergoing knee surgery.  The employer exercised good faith in meeting its

obligations under our workers’ compensation laws by returning the claimant to

employment suitable to his physical condition.  The claimant described his current

duties as being the EMS manager or director for Medic One.  The claimant runs the

Missouri  operations  for  the  company.   He  described  his duties as being a

paper-pusher.   However, on cross-examination, the claimant acknowledged that

he received a promotion from being a ground paramedic to a higher level of

administration in the company.  Admittedly, the physical restrictions imposed upon

the claimant prevent him from returning to his pre-injury work.  (Tr.31-32, 43-44)

The claimant underwent a functional capacity evaluation on September 10,

2009,  at which time he demonstrated the ability to perform significant functions.

(Cl. Ex. A, pp.23-24)
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Dr. Brandt last evaluated the claimant on September 25, 2009.  His plan at

that time is set out below:

PLAN:     I really have nothing else to offer this gentleman.  He most
likely has acute and chronic injury.  Currently he is at light level work
with his current restrictions.  He can occasionally lift 11 – 20 pounds.
He can finger lift 1 – 20 pounds.  At this point, he may occasionally
carry up to 30 pounds with the knee on climbing stairs.  On a frequent
basis he can walk and carry up to 15 pounds, pushing cart, pull cart,
balance and stands, and on a constant basis he can stoop, reach
over head at shoulder height with both arms, reaching five pound
weight both right and left.  He can do bimanual handling and fingering
and sitting without difficulty.  He is at maximum medical improvement.
Followup with me as needed.  I have given him pain medication.
(Resp. Ex. B, p.21)

Admittedly, the claimant attempted to have his request for a total knee

replacement submitted for consideration.  It is unclear whether the claimant

attempted to have the surgery paid under workers’ comp or health insurance.  A

medical director review was submitted to CompCHOICE.  A June 24, 2009, report

from Dr. David Flesher, the Medical Director for CompCHOICE, indicates that it was

the claimant that requested a total knee replacement for pain relief so that he might

be able to return to work, rather than based upon Dr. Brandt’s recommendations.

There is also language in the report which offers an opinion that the need for knee

replacement does not meet the “51 Percent Rule” which appears to indicate that the

major cause of the claimant’s need for surgery, if approved, would be the claimant’s

pre-existing condition.  It is unclear whether the opinion from Dr. Flesher is the

basis for respondents’ alternative contention that if a total knee  replacement is
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necessary, the procedure is associated with the claimant’s pre-existing and

underlying degenerative problems and not the compensable meniscal tear injury of

November 26, 2008.  (Resp. Ex. B, pp.16-17)

As will be set out further below, a claimant does not need to prove that a

work injury was the major cause of the need for medical treatment.  The only issue

which must be addressed is whether the requested treatment is reasonably

necessary to treat the admitted injury.

ADJUDICATION

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

Ark. Code Ann. §11-9-508(a)(Repl. 2007); American Greeting Corp. v. Garey, 61

Ark. App. 17, 963 S.W.2d 613 (1998).  Injured employees must prove that medical

services are reasonably necessary by a preponderance of the evidence; however,

those services may include that necessary to accurately diagnose the nature and

extent of the compensable injury; to reduce or alleviate symptoms resulting from the

compensable injury; to maintain the level of healing achieved; or to prevent further

deterioration of the damage produced by the compensable injury.  Ark. Code Ann.

§11-9-705(a)(3)(Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911

S.W.2d 593 (1995); See Artex Hydrophonics, Inc. v. Pipin, 8 Ark. App. 200, 649

S.W.2d 845 (1983).

When an accidental injury aggravates a prior injury, the employer in whose
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employ the second injury occurs is liable for all of the consequences naturally

flowing from that incident.  Hope Livestock Auction Co. v. Knighton, 67 Ark. App.

165, 992 S.W.2d 826 (1999).  A pre-existing disease or infirmity of an employee

does not disqualify a claim under the arising out of employment requirement if the

employment aggravated, accelerated, or combined with the disease or infirmity to

produce the death or disability for which compensation is sought.  Gerber Products

v. McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).  To prove entitlement to

medical treatment, a claimant need not prove that the work injury was the major

cause of the need for treatment.  General Electric Railcar Repair Servs. v. Hardin,

62 Ark. App. 120, 969 S.W.2d 667 (1998).  When assessing whether medical

treatment is reasonably necessary for the treatment of a compensable injury, the

Commission must analyze both the proposed procedure and the condition it is

sought to remedy.  Deborah Jones v. Seba, Inc., AWCC #D511255 (Opinion filed

December 13, 1989).

Just prior to the hearing in this claim, respondents sent the claimant to Dr.

Charles E. Pearce for an orthopedic examination and evaluation.  Dr. Pearce’s

impression and recommendations contained in his March 11, 2010 report are set

out below:

IMPRESSION:
Complaints of right knee pain after on-the-job injury with exacerbation
of chronic preexisting chondromalacia.

RECOMMENDATIONS:
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Answering questions asked of me by Debbie Doyle.

1) Per review of available diagnostics, do you notice any
narrowing of the joint spaces prior to surgery of 12/16/2008?

Answer:     Those diagnostics were not available.  I had no
radiographs prior to surgery of 12/16/2008.  However, the date
of surgery, according to the medical record dictated by Dr.
Brandt, was 01/06/2009, not 12/16/2008.

2) If joint space narrowing is obvious prior to surgery, how is the
need for total knee replacement related to work injury?

Answer:     I do not have adequate information to answer in
this particular case, but if there were was [sic] narrowing, I am
not really even seeing that on today’s x-rays.

3) Is total knee replacement an appropriate recommendation, and
if so, when would you expect this be indicated?

Answer:     By today’s radiographs and exams, I think it is
definitely premature to discuss total knee arthroplasty as his
next treatment option.  If that is done at some point, it is my
opinion that it would be related to previous injuries and not the
on-the-job exacerbation.  (Resp. Ex. B, p.23)

As previously noted, Dr. Pearce’s opinion concerning major cause, as well

as respondents’ alternative defense is inconsistent with the current law.  In the

event the claimant ultimately requires a total knee replacement, valid arguments

can be made that the ultimate responsibility for such total knee replacement would

be the respondents.  However, I find based upon the medical evidence that the

issue is premature. See, Williams v. L. & W. Janitorial, 85 Ark. App. 1, 154 S.W.3d

383 (2004)

A preponderance of the credible evidence reflects that the claimant does not



-11-

require a total knee replacement at this time.  The claimant’s desire to undergo a

total knee replacement is not sufficient.  The claimant has returned to gainful

employment.  His condition has been maintained by medications and injections.

The medical evidence indicates that even if the claimant were to undergo a total

knee replacement, one of his stated objectives, specifically, to return to work as a

paramedic, would not be achieved.  I have reviewed the article submitted by the

claimant in support of his total knee replacement from the American Academy of

Orthopaedic Surgeons.  The article clearly indicates that replacement surgery for

individuals less than age 60 may be considered, but only upon meeting certain

requirements and upon specific recommendations by an orthopedic surgeon.  I find

that specific recommendations are lacking in this claim. The claimant’s testimony

that he requires a total knee replacement is merely a conclusion that is not

supported by a preponderance of the medical opinion of record.  Accordingly, the

within request for a total knee replacement is hereby respectfully denied and

dismissed.  

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


