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Claimant represented by Mr. Gregory R. Giles, Attorney-at-Law, Texarkana,

Arkansas.

Respondents #1 represented by Mr. Joshua G. Decker, Attorney-at-Law,

Springfield, Missouri.
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STATEMENT OF THE CASE

A hearing was conducted August 27, 2010, to determine whether the

claimant was entitled to additional workers compensation benefits.

A prehearing conference was conducted in this claim on July 21, 2010,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the various stipulations, the issues, as well as their respective

contentions were correctly set out in the Prehearing Order subject to a
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modification and clarification related to claimant’s contentions as will be set

out further below.  A copy of the Prehearing Order was introduced as

“Commission’s Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed

between the claimant and respondents #1 at all relevant times, including April

9, 2007; that the claimant sustained a compensable back injury as a result of

a specific incident identifiable in time and place of occurrence on said date;

that the claimant’s average weekly wage was sufficient to entitle him to

compensation rates of $445 per week for temporary total disability and $332

per week for permanent partial disability; that the claimant’s initial healing

period ended on August 21, 2008, at which time the claimant was assigned

a fourteen percent (14%) whole body impairment, which respondents #1 have

accepted and paid; and that respondents #1 had controverted claimant’s

entitlement to any additional temporary total disability, as well as all

permanent partial disability benefits in excess of fourteen percent (14%) to the

body as a whole.

By agreement of the parties, the following issues were presented for

determination:

1. Whether the claimant reentered a new healing period after August 21,

2008
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2. Whether the claimant was entitled to additional temporary total

disability.

3. Whether the claimant was entitled to wage loss disability.

The claimant contended, in summary, that he reentered a new healing

period on or before January 9, 2009; that he was entitled to additional

temporary total disability beginning January 9, 2009, and continuing through

April 29, 2010.  The claimant further contended that he was now permanently

totally disabled or, in the alternative entitled to substantial wage loss disability

in excess of the anatomical impairment previously paid.  The claimant

requested a controverted attorney’s fee on any additional benefits awarded.

During the Pre-Hearing Conference, claimant contended that initially

respondents #1 underpaid his temporary total disability benefits, which it

subsequently accepted and paid through the efforts of his attorney, and that

respondents #1 were responsible for paying an attorney’s fee in the amount

of $391.50, representing its one-half (1/2) of the attorney’s fee provided by

law.  At the hearing, claimant pointed out that respondents #1 had paid the

attorney’s fee on the underpayment, which was no longer an issue for

consideration.  Further, the claimant amended his contentions to request

additional temporary total disability beginning January 19, 2009, through April
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29, 2010.

Respondents #1 contended that it had paid all benefits to which the

claimant was entitled.  Respondents #1 maintained that the claimant did not

enter a new healing period and was not entitled to any additional temporary

total disability.  Respondents #1 also contended that the claimant did not

sustain any permanent disability in excess of the claimant’s anatomical

impairment previously paid.

Respondent #2 agreed to defer to the outcome of litigation.

Specifically, in the event claimant was found to be permanently totally

disabled, the Trust Fund stated that it was ready to commence weekly

benefits in compliance with Ark. Code Ann. §11-9-502 and has therefore not

controverted any benefits.  

In addition to the claimant, his wife, Janice Doan, was called as a

corroborating witness.  The record is composed solely of the transcript of the

August 27, 2010 hearing consisting of two volumes, the lay testimony together

with a bound volume of exhibits, which included 326 pages of medicals

introduced by the claimant. 

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having
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had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas W orkers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant’s healing period ended on August 21, 2008.

4. The claimant did not enter a new healing period on January 19, 2009

as alleged.  Rather, a preponderance of the credible evidence reflects

that the claimant’s treatment after August 21, 2008 was maintenance

treatment, specifically, various forms of pain management treatment

administered for the purpose of stabilizing and maintaining the

claimant’s status.  

5. The claimant has failed to prove, by a preponderance of the evidence,

that he is entitled to additional temporary total disability.

6. The claimant has proven, by a preponderance of the evidence, that he

is permanently and totally disabled within the meaning of the Arkansas

workers compensation laws.  
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7. Respondents #1 have controverted all additional indemnity benefits

beyond those previously paid and are responsible for the maximum

statutory  attorney’s  fee on the finding of permanent total disability,

one-half (½) of which  is  to  be  paid by the claimant out of benefits

awarded herein and one-half (½) of which is the responsibility of

Respondent #1.  Respondent #2 have not controverted claimant’s

entitlement to permanent and total disability. 

DISCUSSION

The relevant facts in this claim are basically undisputed.  The claimant,

Earnest W. Doan, is 53 years old.  He has a seventh grade education.  He is

able to read and write.  The claimant has received vocational training as a

truck driver.  The claimant has a commercial driver’s licence (CDL).  The

claimant began working as a long haul driver for the employer herein during

1997.  The claimant’s duties included driving, as well as loading and

unloading the trailer.  The claimant sustained an admitted injury as a result of

a specific incident on April 9, 2007, described below:

Q. Briefly what happened?  Tell us how you got hurt.

A. I was pulling flowers on a pallet with a hand jack that was on pallets,

and I was pulling them to the back of the trailer, and they was picking

them up with a forklift and unloading them.  I just pulled the wrong way

with a pallet jack or something and pulled something in the lower part
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of my back, and it just started stinging and burning, and it’s been

downhill ever since.

Q. Had you had problems with your back before that episode?

A. No, sir. (TR12-13)

The claimant has not returned to gainful employment following his

admitted injury.  The record reflects that the claimant has undergone a lengthy

and complicated course of medical treatment following the injury.  Further, the

record reflects that respondents #1 have shown good faith in meeting its

obligations under our workers compensation laws by providing the claimant

with all reasonably necessary medical treatment recommended to date.  A

summary of the claimant’s  course of medical treatment is warranted to

address the agreed issues presented for determination.  

The claimant was initially treated by Dr. R. Daniel W olfe, D.C.,

apparently at the request of his employer.  The claimant was treated by Dr.

Wolfe on April 12 and 13, 2007.  The claimant was next seen by his family

physician, Dr. Mike Buffington on April 17, 2007.  Dr. Buffington treated the

claimant with rest and medications through April 24, 2007, at which time the

insurance company sent the claimant to the company doctor, Dr. Joe D. King

in Nashville, Arkansas.  Dr. King first examined the claimant on April 2, 2007.

Dr. King diagnosed a lumbar strain.  Dr. King referred the claimant to the
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DeQueen Medical Center for physical therapy.  In addition, Dr. King ordered

diagnostic studies.  The claimant remained under the care of both Dr.

Buffington and Dr. King until being referred to Dr. Lee M. Buono, a

neurosurgeon with  Neurosurgical Associates of Texarkana in Texarkana,

Texas.  Dr. Buono first examined the claimant on July 23, 2007.  Dr. Buono

noted abnormalities on the MRI.  He suggested that they try a LSO back

brace.  In addition, Dr. Buono prescribed a muscle stimulator because of

palpable muscle spasms in the paraspinous muscles of the claimant’s lumbar

spine.  He also prescribed a CT scan of the lumbar spine to rule out the

possibility of hidden fracture, while noting if all studies were negative, they

might proceed with a diskography to see if one of the disks are causing the

claimant’s pain. (Cl.Ex.A, p42)

The record reflects that Dr. Buono treated the claimant conservatively

without improvement for more than six months.  Because of the claimant’s

failed course of conservative treatment.  Dr. Buono suggested that surgery be

considered.  The respondent/insurance carrier requested a second opinion

concerning the need for surgery.  On January 7, 2008 the claimant was

evaluated by Dr. Norris C. Knight for a second opinion.  Dr. Knight’s January

17, 2008 summary is set out below:
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To Whom It May Concern:

The patient had pre-existing multilevel degenerative disc disease

compatible with age.  He then had traumatic exacerbation from

the industrial injury producing the onset of symptomatology and

presumably the abnormal disc pathology is demonstrated by the

diskogram.  That is certainly over 50%.  There is no objective

indication for surgery past the abnormal diskogram.  And as

noted, that is the least reliable of the diagnostic test done on this

patient.  Dr. Buono is the treating neurosurgeon and has stated

he is willing to do the surgical procedures specifically the axial lif

but, the patient must understand the failure rate.  This has been

explained to him by Dr. Buono and by me.  The failure rate is in

excess of 20%.  There is at least a 5% chance that he will b e

worse off than he was to start with eventuating in multiple

surgical procedures. (Cl.Ex.A,p. 94)

The claimant’s proposed surgery was approved by the insurance

carrier.  On February 12, 2008, the claimant underwent the following

procedure: a L5-S1 anterior lumbar diskectomy with anterior lumbar interbody

arthrodesis with implantation of sacral bone autograft and Allograft bone as

well as bone morphogenic protein into the interspace, anterior instrumentation

with Axialif screw, harvesting of sacral bone for the purpose of interbody

fusion, posterior lateral mass fusion L5-S1, posterior instrumentation with L5-

S1 facet screws and fluoroscopy. (Cl.Ex.A, p.95)

The claimant stated that initially he noted improvement following the

surgery, but after approximately 30 days, his condition deteriorated

significantly.  The claimant maintained that it was determined that a screw
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came loose from the hardware installed and that he also developed an

infection in his back, which necessitated a second back surgery on May 1,

2008.  Dr. Buono notes that the second surgery was necessary because of a

non-union at L5-S1, which was causing mechanical back pain.  Dr. Buono

performed a bilateral mass fusion at L5-S1 with facet bone autograph,

including a bilateral L5-S1 pedicle  screw insertion.  The claimant asserted

that the second surgery did not alleviate, but rather increased his back pain.

(TR15-17) (Cl.Ex.A, pp109-110)

Following the claimant’s two back surgeries, he has been referred to a

number of specialists, primarily to help manage his disabling back pain.  The

claimant was initially referred to Dr. Mohammed Khan, a neurologist.  The

claimant underwent facet and trigger point injections without relief.  In

addition, the claimant underwent various diagnostic studies.  The claimant

was next referred to Dr. Steven L. Cathey, a neurosurgeon in North Little

Rock, Arkansas, for an independent medical evaluation.  The claimant was

evaluated by Dr. Cathey on August 21, 2008.  The claimant was accompanied

by respondents #1 nurse case manager.  Following an  exhaustive review of

the medical records and diagnostic testing together with a physical

examination, Dr. Cathey concluded that further surgery was not reasonably
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necessary.  Dr. Cathey further concluded that the claimant was unable to

return to gainful employment.  Dr. Cathey’s impression is set out below:

Unfortunately, I really do not see this problem getting any better.

I have never been particularly enthusiastic about the indications

for lumbar fusion based solely on an “abnormal” discogram.  In

my opinion, the patient suffered some type of musculoskeletal

injury as a result of the April 9, 2007, occupational injury.  I would

not have offered Mr. Doan operative intervention based on the

medical records provided as well as my examination of the

patient this morning.

Since the patient is now almost four months out from what

appears to be non complicated posterior arthrodesis at L5-S1,

and a postoperative MRI scan and CT scan show no significant

abnormalities related to the spinal instrumentation, I believe he

has essentially reached maximal medical improvement.

According to AMA Guidelines (reviewed this morning with his

case manager, Delaina Freeman, RN) I believe Mr. Doan is

entitled to a 14% permanent partial impairment rating to the

whole person.

It is my understanding that Mr. Doan is being referred for

longterm pain management.  This seems the only reasonable

treatment option available at this point.  He is certainly no

candidate for additional surgery.  I do not anticipate the patient

being able to return to work based on today’s examination.

(Cl.Ex.A, p.175)

Based upon Dr. Cathey’s suggestion, the claimant applied for long term

Social Security disability benefits.  The record reflects that the claimant only

saw Dr. Cathey one time.  In a follow up report dated October 2, 2008,

apparently, Dr. Cathey for some unexplained reason stated that at the time of
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his independent medical evaluation on August 21, 2008 he apparently did not

address the claimant’s work status/employability, which is inconsistent with

the aforementioned report.  Dr. Cathey noted that the claimant required large

amounts of narcotic analgesics, which in Dr. Cathey’s opinion would make it

difficult for him to return to any type of gainful employment.  Nevertheless, Dr.

Cathey suggested a Functional Capacity Evaluation to determine the

claimant’s level of function as it relates to gainful employment. (Cl.Ex.A,

p.194)

The claimant subsequently underwent a FCE, which he was unable to

complete because of his pain.  The claimant stopped the evaluation and left

the facil ity without performing a majority of the evaluation and therefore, the

claimant’s functional abilities could not be accurately measured.  Apparently,

the evaluator concluded that the claimant gave an unreliable effort.  The FCE

appears to be the primary basis for respondents #1 controversion of all

additional indemnity benefits.  As will be set out further below, respondents

#1 conclusions are misguided and are simply not supported by the record as

a whole.

In a report dated November 19, 2008, Dr. Buono, claimant’s primary

treating physician, agreed with Dr. Cathey’s August 21, 2008 report and
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opinion that the claimant had reached maximum medical improvement.  In

addition, Dr. Buono agreed with the impairment rating assigned by Dr. Cathey.

Dr. Buono stated that the only additional treatment warranted was pain

management treatment.  He suggested that the claimant might be a candidate

for a spinal cord stimulator because all other modes of pain management had

failed. (Cl.Ex.A, p.222)

Again, the record reflects that the claimant has undergone exhaustive

pain management treatment without success.  The claimant’s primary pain

management physician has been Dr. Mark Hackbarth by referral from Dr.

Buono.  The record reflects that the claimant has cooperated in all attempts

to alleviate his pain.  Rather than conduct an exhaustive analysis of the

medical evidence, a summary of the pain management treatment indicates

that following failed facet injections, a spinal cord stimulator implant was

considered.  The claimant participated in a “trial test.”  Because the trial test

did not work, a permanent implant was not installed.  Next, a morphine pain

pump was considered.  Because the claimant had an allergic reaction, the

pain pump was not permanently installed.  Next, a peripheral nerve stimulator

was implanted with l imited success.  At the time of the within hearing, the

claimant continued to take significant narcotic medications.  He has been
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unable to return to gainful employment.  The claimant’s pain management

specialist has opined that because of the claimant’s chronic pain syndrome

and being required to take high doses of narcotic medications, the claimant

is unable to return to any gainful employment. (Tr.27-35) (Cl.Ex.A, p.308)

Three issues were presented for determination.  The first issue is

whether the claimant re-entered a new healing period after August 21, 2008,

as well as claimant’s entitlement to additional temporary total disability.  The

only remaining issue concerns claimant’s entitlement to wage loss disability.

TEMPORARY TOTAL DISABILITY  

Temporary total disability is that period within the healing period in

which an employee suffers a total incapacity to earn wages.  K II Construction

Company v. Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002).  When an

injured employee is totally incapacitated from earning wages and remains in

his healing period, he is entitled to temporary total disability.  Id.  The healing

period is statutorily defined as that period for healing of an injury resulting

from an accident.  Dallas County Hospital v. Daniels, 74 Ark. App. 177, 47

S.W.3d 283 (2001).  The healing period ends when the employee is as far

restored as the permanent nature of his injury will permit, and if the underlying
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condition causing the disability has become stable, and if nothing in the way

of treatment will improve that condition, the healing period has ended.

Crabtree, supra.  The question of when the healing period has ended is a

factual determination for the Commission.

  The healing period is defined as that period for healing of the injury

that continues until the employee is as far restored as the permanent

character of the injury will permit.  Arkansas Highway & Transportation

Department v. McWilliams, 41 Ark. App. 1, 846 S.W.2d 670 (1993).  If the

underlying condition causing the disability has become more stable and if

nothing further in the way of treatment will improve that condition, the healing

period has ended.  The persistence of pain may not in and of itself prevent a

finding that the healing period is over, provided that the underlying condition

has stabilized.  Id.; Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d

582 (1982).  Conversely, the healing period has not ended so long as

treatment is administered for the healing and alleviation of the condition.

McWilliams, supra; J.A. Riggs Tractor v. Etzkorn, 30 Ark. App. 200, 785

S.W.2d 51 (1990).  The determination of when the healing period ends is a

factual determination to be made by the Commission.  McWilliams; Parker;

supra.  In Pallazollo v. Nelms Chevrolet, 46 Ark. App. 130, 877 S.W.2d 938
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(1994), the Court of Appeals stated that in order to be entitled to temporary

total disability compensation for an unscheduled injury, a claimant must prove

that he remained within his healing period and that he suffered a total

incapacity to earn wages.  Arkansas State Highway & Transportation

Department v. Breshears, 272 Ark. 244, 613 S.W .2d 392 (1981).

The parties stipulated that the claimant’s initial healing period ended

August 21, 2008, at which time the claimant was assigned a fourteen percent

(14%) whole body impairment, which Respondents #1 have accepted and

paid.  Both Dr. Cathey, as well as Dr. Buono, have indicated that further

surgical treatment is unwarranted.  The only recommended treatment was

long term pain management, which respondents #1 have provided.  The

record clearly reflects that respondents have shown good faith in meeting its

obligations by providing the claimant with ongoing and continued maintenance

medical care necessary to stabilize and maintain the claimant’s status.  Artex

Hydrophics, Inc. v. Tippin, 8 Ark. App. 200 649 S.W .2d 845 (1983). 

I find that the claimant has failed to prove that he is entitled to additional

temporary total disability benefits.

PERMANENT DISABILITY BENEFITS

The Arkansas workers’ compensation law provides that when an injured
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worker’s disability condition becomes stable and no further treatment will

improve that condition, the disability is deemed permanent.  In order to be

entitled to any wage-loss disability in excess of permanent physical

impairment, the claimant must first prove, by a preponderance of the

evidence, that he sustained permanent physical impairment as a result of the

compensable injury.  Wal-Mart Stores, Inc. v. Connell, 340 Ark. 475, 10

S.W.3d 727 (2000); Needham v. Harvest Foods, 64 Ark. App. 141, 987

S.W.2d 278 (1998).  If the employee is totally incapacitated from earning a

livelihood at that time, he is entitled to compensation for permanent and total

disability.  See, Minor v. Poinsett Lumber & Mfg. Co., 235 Ark. 195, 357

S.W.2d 504 (1062).  Objective and measurable physical or mental findings,

which are necessary to support a determination of “physical impairment” or

anatomical  disability,  are  not  necessary  to support a determination of

wage-loss disability.  Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1,

858 S.W .2d 125 (1993).

A worker who sustains an injury to the body as a whole may be entitled

to wage-loss disability in addition to her anatomical loss.  Glass v. Edens, 233

Ark. 786, 346 S.W .2d 685 (1961).  The wage-loss factor is the extent to which

a compensable injury has affected the claimant’s ability to earn a livelihood.
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Emerson Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001); Cross

v. Crawford County Memory Hospital, 54 Ark. App. 130, 923 S.W .2d 886

(1996).  The Commission is charged with the duty of determining disability

based upon a consideration of medical evidence and other matters affecting

wage-loss, such as the claimant’s age, education, and work experience.

Emerson Electric, supra; Eckhardt v. Willis Shaw Express, Inc., 62 Ark. App.

224, 970 S.W .2d 316 (1998); Bradley v. Alumax, 50 Ark. App. 13, 899 S.W.2d

850 (1995).  Such other matters may also include motivation, post-injury

income, credibility, demeanor, and a multitude of other factors.  Curry v.

Franklin Electric, 32 Ark. App. 168, 798 S.W .2d 130 (1990); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W .2d  946 (1984); Glass,

supra.  A claimant’s lack of interest in pursuing employment with his employer

and negative attitude in looking for work are impediments to our full

assessment of wage-loss.  Logan County v. McDonald, 90 Ark. App. 409, 206

S.W.3d 258 (2005); Emerson Electric, supra.  In addition, a worker’s failure

to participate in rehabilitation does not bar his claim, but the failure may

impede a full assessment of her loss of earning capacity by the Commission.

Nicholas v. Hempstead County Memoriay Hospital, 9 Ark. App. 261, 658

S.W.2d 408 (1983).  The Commission may use its own superior knowledge
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of industrial demands, limitations, and  requirements  in  conjunction  with  the

evidence to determine wage-loss disability.  Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W .2d 276 (1982). 

For an award of permanent benefits, the compensable injury must be

the major cause of the disability or impairment.  If the injury combines with a

pre-existing disease or condition, or the aging process, to cause or prolong

the disability, permanent benefits are available only if the compensable injury

is the major  cause  of the permanent disability or need for treatment.  Ark.

Code Ann. §11-9-102(4) (F) (ii).  Major cause is defined as more than fifty

percent (50%) of the cause.  Ark. Code Ann. §11-9-102(14).

I found the claimant to be an extremely credible witness.  Various

medical providers have concluded that the claimant is not capable of returning

to gainful employment.  I recognize that in a Functional Capacity Evaluation,

it was stated that the claimant failed to complete his evaluation and gave an

unreliable effort.  Said statement is a mere conclusion and is not supported

by the record as a whole.  The claimant credibly testified that pain prevented

him from completing the evaluation.  The medical evidence, as well as the

record as a whole, supports the claimant’s testimony concerning the FCE.

The claimant credibly testified that pain has compromised many of his life
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activities.  Specifically, the claimant related that pain prevented him from

watching his daughter play in the state softball championship game.  He

further related that he was unable to attend his own father’s funeral on March

30, 2009 because of severe pain.  The medical evidence and the claimant’s

course of conduct supports the fact that his pain is real and disabling.  If the

claimant cannot attend his own father’s funeral because of his pain, his

inability to complete the FCE is understandable.

After a thorough review of the entire record, and after consideration of

the claimant’s age, limited education ,work experience, and the medical

evidence, including the claimant’s physical impairment, it is herein concluded

that the claimant is permanently totally disabled within the meaning of the

Arkansas Workers’ Compensation laws.  Accordingly, I hereby make the

following:

AWARD

Respondent, Cherokee Insurance Company, is hereby directed and

ordered to pay to the claimant permanent and total disability benefits at the

rate of $445 per week beginning August 22, 2009, and continuing until its

statutory obligation is satisfied pursuant to Ark. Code Ann. §11-9-502.

All accrued benefits shall be payed in lump sum and without discount,
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and respondents may claim credit for any permanent partial disability benefits

previously paid.

Additionally, claimant’s attorney, Mr. Gregory Giles, is hereby awarded

the maximum statutory attorney’s fee on this entire Award pursuant to Ark.

Code Ann. §11-9-715.

This award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 

Chief Administrative Law Judge                  


