
1

 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                       CLAIM NO. F910834

BOBBIE DILLARD, 
EMPLOYEE CLAIMANT

WALGREEN COMPANY, 
EMPLOYER RESPONDENT

ZURICH AMERICAN INSURANCE COMPANY,
INSURANCE CARRIER                                      RESPONDENT

                 OPINION FILED AUGUST 23, 2010                    
       
A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, 
in Mountain Home, Baxter County, Arkansas.

The claimant was represented by The Honorable Adrienne K. Murphy,
Attorney at Law, Fayetteville, Arkansas.  

Respondents were represented by The Honorable Michael R. Mayton,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on August 18,

2010, in Mountain Home , Arkansas.  A Prehearing Telephone

Conference was conducted in this case on March 22, 2010.  A

Prehearing Order was entered in this claim on that same date. 

This Prehearing Order set forth the stipulations offered by the

parties, the issues to be litigated, and their respective

contentions.

     The following stipulations were submitted by the parties,

either in the Prehearing Order or at the start of the hearing, as

the following are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship

existed at all relevant times, including March 15, 2008.

3.  The claimant’s average weekly wage at the time of her

alleged injury was $306.00, which entitles her to a weekly

temporary total disability rate of $204.00, and a permanent

partial disability rate of $154.00.

     4.   The respondents initially accepted the injury on March

15, 2008, as compensable as a medical only claim.  Upon receipt

of the medical records concerning the treatment of the claimant, 

the respondents have taken the position that the claimant did not

sustain a compensable injury on March 15, 2008.

5.  In the event, the claim is found to be compensable, the 

respondents are entitled to an offset under Arkansas Code Ann.  

§11-9-411 for all benefits paid by the claimant’s group health

carrier and short-term disability benefits received by the

claimant.

     6.  The claimant was off work from December 31, 2009 until

March 1, 2010.

     7.  This claim has been controverted in its entirety.

8.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

By agreement of the parties, the issues to be presented at the

hearing were as follows:
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     1.  Whether the claimant sustained a compensable injury to 

her right shoulder in the course and scope of her employment on or

about March 15, 2008.

2.  Entitlement to reasonable and necessary medical 

treatment.

3.  Entitlement to temporary total disability benefits from

approximately December 31, 2009, to a date to be named at a later

time. (At the time of the hearing, the claimant requested temporary

total disability from December 31, 2009 until February 28, 2010.)

 4.   Entitlement to a controverted attorney’s fees.

The claimant’s and respondents’ contentions are set out in

their responses to the Prehearing Questionnaires, these are hereby

incorporated herein by reference.  Respondents made further

contentions at the time of the hearing.  These are set out in the

hearing transcript of August 18, 2010, as these are hereby

incorporated herein by reference. 

     The documentary evidence submitted in this case consists of

the hearing transcript of August 18, 2010, and the documents

contained therein.   

The following witness testified at the hearing: the claimant.

                           DISCUSSION

     At the time of the hearing, the claimant was 54 years old. 

 She has worked for the respondent-employer since January 16, 2006.

The claimant was hired and continues to perform the job duties of

a photo specialist.  Her job duties include, but are not limited to
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stocking, mopping, assisting customers, and doing photos.

     She essentially testified that on March 15, 2008, while

mopping the floor, her right shoulder snapped, resulting in

severe/unbearable pain.  According to the claimant, she reported

the incident to management.  The claimant admitted that management

offered medical treatment for her injury.  Therefore, on that same

day, she was seen at the emergency room of Baxter Regional Medical

Center.  X-rays were taken, an MRI of her shoulder was performed

and, she was discharged home. 

     The claimant admitted to treating with Drs. Gatson and 

McBride.  The claimant also admitted to undergoing surgery to her

right shoulder with Dr. McBride on December 31, 2009.  She stated

that she was released to return to work on March 1, 2010.  However,

according to the claimant, she did not return to work until March

8, 2010.  The claimant explained that she works a week and is off

work the following week. Upon further questioning, the claimant

testified that after her surgery, she was given light-duty

restrictions, but her employer did not have any light duty-work

available.  She essentially testified that she returned to work on

March 8, 2010, as the week of March 1, 2010 was the week that she

was scheduled to be off work.      

     When questioned about a prior 1998 injury to her right 

shoulder, the claimant admitted she sustained an injury to that

shoulder, in the form of a rotator cuff tear.  She further admitted

to undergoing surgery due to this injury, which was performed by

Dr. Robert Foster.  The claimant agreed that this injury occurred
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as a result of her leaning over a boat to pick up a weight.  She

essentially testified that after receiving treatment and a recovery

period of a few months for this 1998 shoulder injury, she did not

have to undergo any follow-up care for this injury.  Nor did she

have any problems with her shoulder until March 15, 2008.

    Upon further questioning, the claimant denied any type of

injury to her right shoulder after the March 15, 2008 incident.  

The claimant explained why there was a gap in treatment after the

March 15, 2008 emergency room visit.  She specifically testified

that because she worked a week, and was off the next week, this

allowed her shoulder time to rest and provided some relief of her

symptoms.  However, she testified that after performing duties in

order to get things ready for Halloween, her symptoms became

unbearable. 

     The claimant testified that she has returned to work.  She is

able to perform her prior job duties.                            

     A review of the medical evidence of record demonstrates that

on March 15, 2008, the claimant sought emergency treatment from 

Baxter Regional Medical Center, in Mountain Home.  She presented

with a chief complaint of right shoulder pain.  The claimant

received treatment under the care of Dr. Melissa N. Quevillon.  At

the time of this visit, the claimant reported an acute onset of

right shoulder pain “while mopping at work that night.”  According

to this report, she stated that things had been going well, and

that she had not had any difficulties.  The medical report further
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states, “This is a usual activity for her, but tonight she felt a

pop and is having severe pain in that shoulder at present.”  Right

shoulder film showed no evidence of a fracture or dislocation.  Dr.

Quevillon’s impression was “right shoulder strain,” for which she

prescribed medications, ice for 48 hours, and a sling. 

     An MRI of the claimant’s right shoulder was performed on March

15, 2008, with the following impression:

     
1. Artifact status post previous surgery.

     2.   Impingement from degenerative changes of the 
      acromioclavicular joint indenting the superior surface of the
     rotator cuff tendinosis present.  There is fluid on both 
     sides of the cuff, and there may be a partial tear present 
     that I cannot visualize secondary to the artifact, but there
     is certainly no retraction at this time.  If clinically 
     indicated shoulder arthrogram could be performed that might 
     delineate a partial tear.           
    
     On October 14, 2009, the claimant saw Dr. Caleb Gaston due a

chief complaint of right arm pain with a duration of some three to

four months.  He wrote:

     History of Present ILLNESS
The patient is a 53 year old female who presents complaining
of arm pain.  She says that this is currently on the right.
This has been going on for 3 months.  The patient states that
this is currently sharp, boring, and tight in quality.  This
is currently happening constantly.  She reports that this is
worsened by nothing that the patient has noticed thus far.
This is improved by nothing.  The patient reports that this
symptom is currently moderate in severity.  The patient
reports no additional symptoms.  She currently denies any
other symptoms.

At this time, Dr. Gaston’s assessment, in pertinent part was

“synovitis/tenosynovitis 727.00.”      

     The claimant treated with Dr. Gatson again on October 27,
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2009, he wrote, in pertinent part:

     History of Present Illness
The patient is a 53 year old female who presents complaining
of arm pain.  She says that this is currently on the right.
This has been going on for 3 months.  The patient states that
this is currently sharp, boring, and tight in quality.  This
is currently happening constantly.  She reports that this is
worsened by nothing that the patient has noticed thus far.
This is improved by nothing.  The patient reports that this
symptom is currently moderate in severity.  The patient
reports no additional symptoms.  She currently denies any
other symptoms.

                             * * *
     
     ASSESSMENT 

Synovitis/Tenosynovitis.

     PLAN
Orders

Shoulder series (complete)(73030)-10/27/2009
MRI of shoulder, with and without contrast material
(73223)-10/27/2009

Disposition
Call or RTC if symptoms worsen or persist.

      The claimant underwent initial evaluation with Dr. McBride on

November 13, 2009 due to a chief complaint of right shoulder pain.

The claimant reported a history of having injured her right

shoulder while “mopping floor” as per her description in the

patient update form. 

He wrote:

Right Shoulder History:          

Symptoms began suddenly 9 months ago.

There is no history of a specific injury.  The patient
recently noticed the problem worsening.
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At the time of the injury, the patient Mopping(sic) at work.
The patient noticed a pop or crack, felt a tearing sensation,
had the rapid onset of swelling and failed to develop
bruising.  The patient has complaints of a constant burning
feeling, aching sensation and sharp sensation.

                              * * * 

     Diagnosis-Right Shoulder/Arm:      
DJD - Acromioclavicular joint (715.91).
Rotator cuff tendonitis.
Impingement Syndrome.
Possible tear of the rotator cuff.

     PLAN Right Shoulder/Arm:
Patient instructed to return to office after tests.

     Work Status: No overhead lifting, no lifting 20 lbs.
     until re-evaluated by dr.

Diagnostic Test: Arthrogram - Right Shoulder.

     On November 23, 2009, the claimant underwent an arthrogram of

the right shoulder, with the following impression: “Tear of the

rotator cuff as above.” 

     Dr. McBride next treated the claimant on December 1, 2009.  At

that time, the claimant stated that her symptoms were unchanged

from her previous visit.  He diagnosed the claimant with, “DJD-

acromioclavicular joint(715.91).  Impingement Syndrome. 

Full thickness tear of the rotator cuff.”  Dr. McBride recommended

that the claimant undergo “Open rotator cuff repair.”

    On December ll, 2009, Dr. McBride provided the following

answers to questions posed by the claimant’s attorney:

     1. It is my medical opinion that the above-captioned patient
has sustained an injury to: Right shoulder rotator cuff
tear.

2. It is my medical opinion that the above captioned patient
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sustained an injury on the following date: March 15,
2008.

3. It is my medical opinion that this patient’s injury is
work-related.  Yes

4. It is my medical opinion that this patient’s work-related
injury is the major cause (more than 50%) of the
patient’s need for medical treatment.  Yes

5. The objective findings which support my medical opinion
are: Documented rotator cuff tear by arthrogram/MRI.

6. It is my medical opinion, to a reasonable degree of
medical certainty, that this patient’s injury is work-
related; is the major cause of the patient’s need for
medical treatment; and, is supported by objective
findings.  Yes 

     The claimant underwent surgery with Dr. McBride on December

31, 2009.  He performed the following procedures:

1.  Open distal clavical resection right shoulder.
2.  Open rotator cuff repair right shoulder.

The claimant had a preoperative and postoperative diagnoses of:

1.  Chronic recurrent rotator cuff tear right shoulder.
2.  AC joint degenerative arthrosis right shoulder.

     On January 15, 2010, the claimant saw Dr. McBride for follow-

up care of her open rotator cuff repair.  Although the claimant was

doing well, she complained of pain.  Dr. McBride instructed the

claimant to start physical therapy for standard rotator cuff

repairs.  He also released the claimant to light-duty work,

beginning January 25, 2010.

     Per a work status report dated January 21, 2010, Dr. McBride

released the claimant to normal duty work beginning March 1, 2010.

     Dr. McBride wrote on March 5, 2010:

My patient Bobbie Dillard is to return to work on Sunday,
March 7th 2010, however at this time she is not able to return
to full duty and needs light duty only.  This includes but is
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not limited to lifting above her head or lifting anything over
20 lbs at this time.  If I can be of any further assistance
please feel free to contact me.

    
     The claimant returned to see Dr.  McBride on March 30, 2010.

He wrote, in part;

     Discussion: 
     Patient has attorney and is pursuing action for workman’s   
     comp claim.  She inquired as to my opinion whether or not her
     job could have caused the rotator cuff tear and that previous

notes have stated there were degenerative changes.  I told her
most people over 35 have degenerative changes in the shoulder,
particularly the AC joint, and these changes can weaken the
tendons from impingement.  However, the tear may still be
caused from work activities if the tendon is stressed beyond
it’s failure point.

 
     Prior medical records demonstrate that the claimant 

underwent treatment with Dr. Robert Foster due to an acute onset of

right shoulder pain, on November 29, 1998.  The claimant reported

a history of having injured her shoulder on November 17, 1998.

This medical report states that the claimant injured her shoulder

when she leaned over a boat to pick up a weight, and felt an acute

onset of pain.  Dr. Foster assessed the claimant with “a cuff

tear,” for which he recommended surgical intervention.

     On November 30, 1998, the claimant underwent surgery to her

right shoulder, which was performed by Dr. Foster.  At that time,

he performed, “right shoulder arthroscopy with right shoulder open

mini-rotator cuff tear.”  Postoperatively, the claimant did well.

She was discharged home on December 2, 1998.          

                          ADJUDICATION 

A. Compensability
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     The claimant contends that she sustained compensable injury to

her right shoulder as a result of mopping-incident while working

for the respondent-employer, on March 15, 2008.  

     Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]     
     
      A compensable injury must be established by medical 

evidence supported by objective findings.  Ark. Code Ann. §11-9-

102(4)(D).  “Objective findings” are those findings which cannot

come under the voluntary control of the patient.  Ark. Code Ann. 

§11-9-102(16)(A)(i).

     The claimant must prove by a preponderance of the evidence 

that she sustained a compensable injury. Ark. Code Ann. §

11-9-102(4)(E)(i).  

    In the present matter, I find that the claimant proved she

sustained a compensable injury to her right shoulder, arising out

of and in the course of her employment with the respondent-employer

on March 15, 2008.    

     The claimant, a credible witness, testified that she felt a

snap of her right shoulder while mopping at work on March 15, 2008.

She had an onset of right shoulder pain.  Immediately after the

incident, the claimant reported the incident to her supervisor.  On
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the day of the incident, the claimant sought medical treatment from

Baxter Regional Medical Center.   

     At this time, an MRI was performed, which revealed 

“degenerative changes and possibly the present of a partial tear.”

As a result, the interpreting physician stated, “If clinically

indicated, shoulder arthrogram could be performed that might

delineate a partial tear.”                   

    Thereafter, the claimant returned to work and continued to

perform her job duties as a photo specialist.  The claimant’s 

testimony demonstrates that she continued to have symptoms relating

to her shoulder although she did not seek any subsequent medical

treatment for her shoulder after the March 15, 2008 visit, until

October 2009.  The claimant credibly explained that because she

worked a week on, with the next week off, she was able to obtain

some relief of her symptoms during her week off.  She denied having

sustained any other injuries to her shoulder after the March 15,

2008 incident.  No probative evidence has been presented to the

contrary.  

     The claimant underwent an arthrogram of the right shoulder on

November 23, 2009, which revealed “a tear of the rotator cuff.” 

On December 31, 2009, Dr. McBribe performed, “Open distal clavical

resection right shoulder and Open rotator cuff repair right

shoulder.”

    Although the claimant sustained an injury to her right shoulder

some 12 years ago, in the form of a rotator cuff tear, for which

she underwent surgery, she credibly testified that after her



13

surgery and a few months of recovery time, she did not experience

any other problems with her shoulder until the March 15, 2008

incident.

    On December 11, 2009, Dr. McBride opined that the claimant

sustained “a right shoulder rotator cuff tear on March 15, 2008.”

This opinion addressing compensability was stated within a

reasonable degree of medical certainty in accordance with Ark. Code

Ann. § 11-9-102(16)(B).  However, on March 30, 2010, Dr. McBride

opined: 

     She inquired as to my opinion whether or not her 
     job could have caused the rotator cuff tear and that previous

notes have stated there were degenerative changes.  I told her
most people over 35 have degenerative changes in the shoulder,
particularly the AC joint, and these changes can weaken the
tendons from impingement.  However, the tear may still be
caused from work activities if the tendon is stressed beyond
it’s failure point.

Hence, this opinion addressing compensability was not stated within

a reasonable degree of medical certainty in accordance with Ark.

Code Ann. § 11-9-102(16)(B).

     Nevertheless, considering that the claimant had not had any

problems with her right shoulder for some 12 years (since the 1998

lifting incident), the ongoing problems that she experienced with

her shoulder after the mopping incident, the lack of symptoms

relating to her degenerative condition before the work-incident (It

is well-settled in workers’ compensation law that the employer

takes the claimant as he finds him), and because there was no

independent intervening cause, I find that the claimant has

established by a preponderance of the evidence that the objective
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finding of “a rotator cuff tear” identified by the arthrogram is

causally related to the claimant’s work injury of March 15, 2008.

     Therefore, due to all of the foregoing reasons, I find that

the claimant has established by a preponderance of the evidence all

of the elements necessary to establish that she sustained a

compensable right shoulder injury on March 15, 2008, as a result of

the mopping incident. 

   Specifically, I find  that the claimant proved by a

preponderance of the evidence that she sustained a compensable

specific incident injury to her right shoulder, during and in the

course of her employment with the respondent-employer on March 15,

2008, and that the injury has caused internal harm to the body

which required medical services and resulted in disability.  The

claimant established a compensable injury by medical evidence

supported by objective findings, namely, the “rotator cuff tear,”

as documented by the MRI and the arthrogram.     

B.  Temporary Total Disability Compensation

     The claimant contends that she is entitled to temporary total

disability compensation from December 31, 2009, until February 28,

2010. 

   An injured employee who suffers an unscheduled injury is

entitled to temporary total disability compensation during the time

that she is within her healing period and totally incapacitated to

earn wages.  Arkansas State Highway and Transportation Department

v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  The healing
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period ends when the underlying condition causing the disability

has become stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App.

124, 628 S.W. 2d 582 (1982).   

     Here, the claimant sustained a compensable injury to her right

shoulder on March 15, 2008, “in the form of a rotator cuff tear.”

On December 31, 2009, the claimant underwent surgery to her

shoulder, which was performed by Dr. McBride.  He released her to

return to work March 1, 2010.  

     Although prior to this, the claimant was released to return to

light- duty work, the respondent-employer was unable to accommodate

these restrictions.  The claimant testified that she returned to

work March 8, 2010, due to her not being scheduled to work the

week of March 1, 2008.      

     The record indicates that the claimant has remained within her

healing period beginning on the date of the compensable injury, and

that she continued to do so through and until March 1, 2010.  The

record also demonstrates that the claimant was totally

incapacitated to earn wages from December 31, 2009, until March 1,

2010.  

    Therefore, based on the evidence before me, I find that the 

claimant proved her entitlement to temporary total disability

compensation from December 31, 2009 until February 28, 2010. 

C.  Reasonable and Necessary Medical Treatment
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     An employer shall promptly provide for an injured employee 

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a).  The claimant bears the burden of proving that she is

entitled to additional medical treatment.  Dalton v. Allen Eng'g

Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999).  What constitutes

reasonably necessary medical treatment is a question of fact to be

determined by the Commission.  Wright Contracting Co. v. Randall,

12 Ark. App. 358, 676 S. W. 2d 750 (1984). 

     On the basis of the record as a whole, and after reviewing 

the evidence in this case impartially, without giving the benefit

of the doubt to either party, I find that all of the medical

evidence of record is causally related to the claimant’s

compensable injury of March 15, 2008.  I therefore further find

that the claimant has sustained her burden of proving by a

preponderance of the evidence that all of the medical treatment of

record is reasonably necessary in connection with the compensable

injury received by the claimant on March 15, 2008, to her right

shoulder, in the form of a rotator cuff tear.  

    The respondents are therefore liable for this medical treatment

of record.    

D.  Attorney’s Fee

     It is undisputed that the respondents have controverted this

claim in its entirety.  Hence, the parties stipulated that this

claim has been controverted in its entirety. Therefore, the
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claimant’s attorney is entitled to a controverted attorney’s fee on

all indemnity benefits awarded herein to the claimant, pursuant to

Ark. Code Ann. § 11-9-715.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship 
         existed at all relevant times, including March 15, 2008.

3.  The claimant’s average weekly wage at the time of her   
         injury was $306.00.  This entitles her to a weekly 
         temporary total disability rate of $204.00, and a
         permanent partial disability rate of $154.00.

          4.  The respondents initially accepted the injury on March
            15,2008, as compensable as a medical only claim.  Upon
            receipt of the medical records concerning the 
            treatment of the claimant, the respondents took the  
            position that the claimant did not sustain a 
            compensable injury on March 15, 2008.

     5.  The respondents are entitled to an offset under
         Arkansas Code Ann. §11-9-411 for all benefits paid by
         the claimant’s group health carrier and short-term 
         disability benefits received by the claimant.

     6.  The claimant was off work from December 31, 2009 until
         March 1, 2010.

7.  This claim has been controverted in its entirety.

8.  The claimant sustained a compensable injury to her   
         right shoulder during and in the course and scope of 
         her employment on March 15, 2008.

9.  The claimant proved by a preponderance of the   
     evidence that all the medical treatment of record
    was reasonably necessary in connection with     
    her compensable right shoulder injury. 

    10.  The claimant proved by a preponderance of the        
         evidence that she is entitled to temporary total     
         disability compensation from December 31, 2009,      
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         continuing until February 28, 2010. 
 
    11.  The claimant’s attorney is entitled to a controverted
         attorney’s fee on all indemnity benefits awarded 
         herein, pursuant to Ark. Code Ann. § 11-9-715.
          

    12.  All issues not litigated herein are reserved under
         the  Act. 

                             AWARD

     The respondents are directed to pay benefits in accordance

with the findings of fact set forth herein this Opinion.  

     All accrued sums shall be paid in lump sum without 

discount, and this award shall earn interest at the legal rate

until paid, pursuant to Ark. Code Ann. § 11-9-809.

     Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s 

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 

     All issues not addressed herein are expressly reserved

under the Act.

      IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA HICKS

Administrative Law Judge
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