
                             BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F906552

SHANNON L. DELMONTE CLAIMANT

CUSTOM PAK RESPONDENT EMPLOYER
(SELF-INSURED)

ORDER AND OPINION FILED JUNE 8, 2010

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE M. SCOTT WILLHITE, Attorney at Law,
Jonesboro, Arkansas.

Respondents represented by the HONORABLE WILLIAM C. FRYE, Attorney at Law,
North Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Jonesboro, Arkansas on April 30,

2010.  A prehearing conference was held on February 23, 2010, and a prehearing

order was filed the same date.  A copy of the prehearing order was marked as

Commission Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a May 26, 2009, employer-employee
relationship.

2.  The temporary total disability rate is $257.

The claimant contends that she sustained a gradual onset knee injury arising out

of and in the course of her employment.  The claimant contends she is entitled to

medical benefits and temporary total disability/temporary partial disability benefits from

June 18, 2009 through August 25, 2009, and attorney’s fees.
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Respondents contend the claimant’s work was not rapid and repetitive and the

claim has been controverted in its entirety.  Respondents contend the treating doctor

did not take the claimant off work and she began collecting unemployment benefits of

$244 per week.  The claimant also worked as a waitress for a period of time.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Medical benefits.

3.  Temporary total disability/temporary partial disability benefits.

4.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents, a

video, and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a May 26, 2009, employer-employee relationship.

2.  The temporary total disability rate is $257.

3.  The claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable gradual onset rapid repetitive knee injury arising out of and in

the course of her employment.
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DISCUSSION

The claimant, 31 years old, began her employment for the respondent employer

on August 26, 2001, as a machine operator.  The employer makes plastic mailboxes

and plastic cases for various pieces of equipment.  The claimant described her job

duties with the cases:

When they were ejected from the mold, we would be
required to pull the flash, trim the part, torch it, assemble it if
needed, put on latches and handles, and then put the
product on a skid of some sort or in another box on a skid. 
(T., p. 11, lines 15-18.)

The claimant testified that during her seven years at the respondent employer, she

worked with about 20 different molds.  The claimant testified to having no knee

problems before August 2001, nor had she taken medication or been treated for knee

problems.

The claimant first had treatment for her right knee on May 27, 2009, at the

Corning Area Healthcare facility.  The claimant testified that she had been working a

12-hour shift when her right knee started swelling.  She reported the knee problem to

the night coach and then continued to work another four hours and reported the

problem to Kenneth Dulaney.  She was advised if she could not squat, she needed to

go home.  She was not sent to a company doctor.

The claimant had an MRI on May 30, 2009 and began seeing Dr. Spencer Guinn

and continued seeing him through November 9, 2009.  The claimant testified that she

believed her knee problems began with the repetitive squatting at work.  The claimant

described some of her work duties:
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A.   [Claimant] Pretty much almost every day I did
something, whether it be squatting to pick a part up off a tray
or pushing a basket around to get it where I could do my job
quicker.

Q. [Mr. Willhite] Did you have jobs that required you to
repetitively use your right knee?

A.  Yes, sir.

Q.  How would you characterize the speed with which you
would have to use your right knee in your jobs?

A.  At first it was slower; but as the years went by, they had
sped up the cycle time of the machines which required the
products to run faster.  Some of the machines would shoot
out anything from one to five parts per machine that you
would have to retrieve from the floor or out of a tray.  (T., p.
15, lines 4-16.)

The claimant was asked to discuss the jobs as depicted on the video provided

by respondents and describe any differences in the way she performed the jobs.  The

claimant described the first job with the mailbox assembly and this was Chapter One on

the video.  Once the mailbox was boxed and stapled, she was required to squat to put

the first two layers on the skid.  In the video, the boxes were tossed on the skid.  The

claimant testified that the assembly and packaging were faster when actual production

was going on.  Also, a big wire basket had to be maneuvered around and she would

use her legs to accomplish that.

According to the claimant, the only difference on Chapter Two was the video did

not depict the boxes being placed on a skid.  This required bending to place the first

couple of layers.  On Chapter Three, the video depicted a parts picker getting the

molds out and that has only been in use for the past couple of years, before one had to
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squat and maneuver the parts out on occasion.  According to the claimant, Chapter

Four was the gas tanks.  The tray now has sides on it and before there was more

squatting involved.  According to the claimant, Chapter Five was accurate.  Chapter Six

through Chapter Nine was a chain saw case which now has a parts picker.  Before that,

the case would fall to the bottom of the tray and one would have to squat down to get

them.  Also, one would have to go back and forth from the machine to the skid and one

would have to squat down to get the first two layers properly boxed.

According to the claimant, Chapters Eleven and Twelve were accurate on the

video.  The claimant testified that you would do different jobs but the majority of the

jobs were basically the same.  It was retrieving a part from the tray of a machine,

putting it on the table and then trimming, torching, pulling the flash or whatever needed

to be done and then assembling and placing on a pallet in another box.  The jobs

required squatting.  After the parts picker, there was less squatting.

The claimant first missed work because of her right knee on June 4, 2009, when

her knee was swelling.  Approximately three to four years ago, her knee was cracking

and popping.  The claimant took a week of vacation and missed June 4 and 5.  The

claimant took FMLA after the doctor took her off work from May 27-30, 2009, because

of her knee swelling and her reaction to the medication.  The claimant testified that she

was terminated for missing too many days and her last day was June 17, 2009.

The claimant began working part time at Clay’s Pallet Mill on August 26, 2009,

making $7.50 per hour and working 22 to 28 hours per week.  The claimant testified
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that she began working at a diner in July, making $2.15 per hour.  The claimant began

drawing some unemployment the second week of September 2009.

Under cross examination, the claimant confirmed that she began drawing $244

per week unemployment the second week of September 2009.  At the claimant’s

deposition, she testified that she went to work at the diner about one week after being

terminated from the respondent employer.  The claimant testified that she worked about

30 hours per week and made $2.50 per hour and kept $20 per day in tips.  The

claimant now babysits for the owner of Clay’s Pallet two times a month for 7 to 14

hours.

The claimant confirmed that she was working on the mailbox assembly when she

noticed her knee swelling and she testified that her knee popped.  The claimant

confirmed that the cycle time on the Danher job was 75 to 100 seconds with a one-

second squat to pick up the part.  She confirmed that she worked six days in March,

performing that job and six days in April and eight days in May.  The claimant testified

that no one runs the same machine two days in a row.  The claimant testified that she

now wears a knee brace as her kneecap tilts to the outside of her leg.

The claimant testified that she missed work because of her right knee and also

she had to take her son to the doctor and missed some work.  On the mailbox assembly

job, the claimant testified that she had to move a wire basket that was full of parts and

this required her to use both knees to push, pull and shove and this task was not

depicted in the video.  The claimant testified that on the mailbox assembly, they would

produce 30 pallets per day with 30 mailboxes per pallet.  The claimant testified that she
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made $2.15 per hour and not the $2.50 like she said earlier when she worked at the

diner.

Mike Crosno, a coach at the respondent employer, testified that he is familiar

with the jobs at the employer and he participated in making the video.  Mr. Crosno

testified that the mailbox assembly and packing job do not require squatting.  Mr.

Crosno testified about the second job, the Danher, which runs every 75 to 90 seconds. 

This requires the employee to squat down and pick that part up and place it on a table,

pull the flash off, cut the handle out, torch it, put it together and place in a box.  Many of

the jobs have parts pickers or actually come out at waist level.

Mr. Crosno described the fuel tank job and this requires bending down to pick up

the parts and this is on a 50-second cycle time.  Under cross examination, Mr. Crosno

testified that before the parts pickers were put in place, there was more squatting

involved in the jobs.  The parts pickers have been in place for two to three years.  Mr.

Crosno confirmed there are quarterly bonuses for production.  Mr. Crosno testified that

the video was filmed during an actual shift, but he could not remember if coaches were

performing the jobs or the various employees; however, the lines are not stopped for

breaks or lunch, the employees are relieved.

Deb Mans, Human Resources Coordinator for the respondent employer, testified

that the claimant contacted her about her knee problems but did not report this as a

work injury.  According to Ms. Mans, the claimant later stated that Dr. Guinn told her the

knee problem was work related.  The claimant was terminated for attendance problems.

ADJUDICATION
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Since the claimant asserts that she sustained a work-related gradual onset knee

injury, claimant must prove that she sustained a gradual onset injury arising out of and

in the course of employment, that was caused by rapid repetitive motion, that the work-

related injury is the major cause of her disability or need for medical treatment and the

compensable injury must be established by objective medical findings.  See, Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

The standard set out in Malone v. Texarkana Pub. Schs., 333 Ark. 343, 969

S.W.2d 644 (1988), for analyzing whether an injury is caused by rapid repetitive motion

is a two-pronged test: (1) the tasks must be repetitive, and (2) the repetitive motion

must be rapid.  As a threshold issue, the tasks must be repetitive, or the rapidity

element is not reached.  Westside High School v. Patterson, 79 Ark. App. 282, 86

S.W.3d 412 (2002).  Arguably, even repetitive tasks and rapid work, standing alone, do

not satisfy the definition; the repetitive tasks must be completed rapidly.  Westside High

School, Id.  The issue of whether an injury meets the rapid repetitive motion

requirement will ordinarily be a question of fact, not one of law.  The Arkansas

Supreme Court in Malone, supra, explained that because the legislature had not

established guidelines necessary to the determination of what constitutes “rapid and

repetitive motion,” that determination is made on a case-by-case basis.

In determining whether a worker’s injury was the result of repetitive and rapid

motion, the appellate courts have required some showing of how rapidly the repetitive

actions were performed.  See, Hapney v. Rheem Mfg. Co., 342 Ark. 11, 26 S.W.3d 777

(2000) (Commission’s denial of benefits reversed where movements repeated every
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twenty seconds); Parker v. Atlantic Research Corp., 8 Ark. App. 145, 189 S.W.3d 449

(2004) (where the Commission found that appellant’s job duties fell within the meaning

of rapid repetitive motion, considering the multiple tasks that she was required to

perform at high volume and with quick and fast movements in a repetitive nature over

the course of a sometimes 10 to 12-hour shift, 6 to 7 days a week, there was

substantial evidence to support the Commission’s finding that appellant’s job duties

required rapid repetitive motion).

In the present claim, the claimant presented credible evidence that she

performed repetitive work requiring her to squat; however, she did not present

testimony that her job, which required squatting, was done rapidly on a daily basis. 

The claimant performed one job where the machine cycled every 75 to 100 seconds

and she would have to squat to perform this job.  This would require her to squat about

45 times per hour.  The records revealed that she would only perform this job from five

to seven days per month.  The video presented into evidence depicted several jobs the

claimant might perform throughout the week with her job and not every job involved

squatting.

Dr. Guinn treated the claimant and testified in his March 24, 2010, deposition

that he took x-rays of the claimant’s knee.  He opined the claimant’s patella had a tilt to

it, which was something she was born with.  Dr. Guinn testified the radiologist reported

the claimant’s MRI showed mild chondromalacia patella, which is a thinning of the

cartilage between the kneecap and the end of the femur or the thighbone, plus a small
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amount of fluid, which is a normal small effusion.  Dr. Guinn was asked what could

cause the chondromalacia and he responded:

It can be as a result of trauma, you know, such as a fall.  We
will see it in car wrecks.  It can be from repetitive activity
such as work, or we see it in athletes, basketball players,
things like that, anybody who is doing any repetitive
squatting or flexing and extending the knee.  And it can be a
result of instability if you’re - - like I was describing before, if
your kneecap is sliding out of position and coming all the
way out, it can be caused by that, too.  (Depo., p. 5, lines
11-18.)

Dr. Guinn further expounded that the claimant gave a history of repetitive squatting on

her job.  Dr. Guinn was asked if her patella tilt could be a cause and he agreed it could. 

Also, a traumatic injury could cause the condition.  Dr. Guinn stated that the claimant

gave a history of repetitive squatting 8 to 12 hours a day on her job.

The claimant did not have surgery and Dr. Guinn assigned a zero impairment

rating.  Dr. Guinn opined that the claimant’s job involving squatting contributed to the

claimant’s knee problem but he could not say the squatting at work was the major

cause.

Further questioning of Dr. Guinn provided him changing his opinion to the work

duties requiring squatting was the major cause for the claimant’s condition.  Also, he

agreed it was a reasonable conclusion that the squatting at work led to the diagnosis of

chondromalacia.  Dr. Guinn could not definitively state that the claimant’s work was

performed in a rapid manner.  He had an opportunity to view the video of the claimant’s

jobs.
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While the claimant’s work was repetitive and there were objective findings for a

physical injury, I was not persuaded that the claimant’s work was consistently

performed in a rapid repetitive manner requiring the squatting.  There were certain jobs

where more squatting was depicted in the video but there was job rotation.  Also, I was

unable to find that the claimant has met the major cause element for a compensable

gradual onset injury.  For these reasons, I must find that the claimant has failed to

prove she sustained a compensable gradual onset knee injury arising out of and in the

course of her employment.

ORDER

The claimant has failed to prove by a preponderance of the evidence that she

sustained a compensable gradual onset rapid repetitive knee injury arising out of and in

the course of her employment.  The claim for benefits is respectfully denied and

dismissed.

IT IS SO ORDERED.

_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


