
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G004058

JESSIE CONTRERAS,  Employee  CLAIMANT

PINNACLE FOODS CORPORATION, Employer  RESPONDENT

AMERICAN ZURICH INSURANCE COMPANY, Carrier RESPONDENT

OPINION FILED NOVEMBER 3, 2010

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by MICHAEL STILES, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On October 6, 2010, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on July 15, 2010, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.  The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable burn injury on May 3, 2010.

4.   The claimant was earning an average weekly wage of $522.00 which would

entitle him to compensation at the weekly rates of $348.00 for total disability benefits and

$261.00 for permanent partial disability benefits.

5.   Respondent has not paid any indemnity benefits. 
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At the time of the hearing the parties agreed to modify their prior stipulation

regarding claimant’s average weekly wage.  The parties are now stipulating that claimant

earned an average weekly wage of $689.00 which would entitle him to compensation at

the rates of $459.00 for total disability benefits and $344.00 for permanent partial disability

benefits.  In addition, the parties have also agreed to stipulate that claimant reached the

end of his healing period on June 28, 2010.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to temporary total disability benefits or benefits pursuant

to A.C.A. §11-9-505(a).

2.   Attorney fee.

The claimant contends he is entitled to temporary total disability benefits or benefits

pursuant to A.C.A. §11-9-505(a) as well as a controverted attorney fee. 

The respondents contend that all benefits to which the claimant is entitled have

been paid and are continuing to be paid at the present time and have not been

controverted.   In the alternative, if it is determined the claimant is entitled to additional

benefits, the respondents hereby request a setoff for all benefits paid by the claimant’s

group health carrier, all short and long term disability benefits received by the claimant,

and all unemployment benefits received by the claimant.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.
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2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable burn injury on May 3, 2010.

4.   Claimant was earning an average weekly wage of $689.00 which would entitle

him to compensation at the weekly rates of $459.00 for total disability benefits and $344.00

for permanent partial disability benefits.

5.   Respondent has not paid any indemnity benefits.

6.   Claimant reached the end of his healing period on June 28, 2010.

7.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to temporary total disability benefits beginning May 4, 2010 and continuing

through June 28, 2010.

8.   Claimant has failed to prove by a preponderance of the evidence that he is

entitled to benefits pursuant to A.C.A. §11-9-505(a).

9.   Respondent has controverted claimant’s entitlement to all unpaid temporary

total disability benefits.

FACTUAL BACKGROUND

The claimant is a 50-year-old man who began working for the respondent in 1990

or 1991.  Claimant testified that he was originally hired to work on respondent’s clean-up

crew in its kitchen.  In May 2010 the claimant was working on a clean-up crew in the plant,

cleaning machinery.  

On May 3, 2010, claimant was in the process of cleaning a machine when he was

struck with hot water on his right arm and the right side of his chest area.  Claimant was

taken to the emergency room at Washington Regional Medical Center where he was

diagnosed as suffering first and second degree burns to his right arm and chest wall.

Claimant was given medications and the burn area was cleaned and dressed.  Claimant
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was hospitalized overnight and was instructed to receive follow-up care from Washington

Regional’s Wound Care Clinic.  Claimant testified that after that date he went to the

Wound Care Clinic approximately every day where his dressing was changed. 

On June 9, 2010, the claimant was discharged from the Wound Care Clinic with a

note indicating that claimant could return to work on June 14, 2010 at full duty with no

restrictions.  Thereafter, on June 23, 2010, claimant again returned to the Wound Care

Clinic for an evaluation of a rash in the burn area.  Claimant was counseled regarding sun

protection and skin protection and also advised to wear long sleeves upon his return to

work.  Claimant was given another note indicating that he could return to work as of June

28, 2010 at full duty with no restrictions.

Claimant returned to the respondent on June 28, 2010, but was not permitted to

return to work for the respondent at that time.

Claimant has filed this claim contending that he is entitled to temporary total

disability benefits and/or benefits pursuant to A.C.A. §11-9-505(a).  

ADJUDICATION

The first issue for consideration involves claimant’s contention that he is entitled to

temporary total disability benefits.  The burn injury to claimant’s right arm is a scheduled

injury.  An employee who suffers a scheduled injury is entitled to receive temporary total

disability benefits or temporary partial disability benefits during their healing period or until

they return to work, whichever occurs first, regardless of whether there is a total incapacity

to earn wages.  Wheeler Construction v. Armstrong, 73 Ark. App. 146, 41 S.W. 3d 822

(2001).  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant is entitled to temporary total disability benefits

beginning May 4, 2010, and continuing through June 28, 2010, the stipulated end of
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claimant’s healing period.  Based upon the parties’ stipulation, claimant’s healing period

did not end until June 28, 2010.  In addition, claimant did not return to work for the

respondent or any other employer during the period of May 4 through June 28.  Claimant

testified that during this period of time he was not involved in any activities but he was in

pain and on medication.  He also testified that he was unable to drive and had to be taken

for medical treatment by his son.

Based upon the evidence presented, I find that claimant remained within his healing

period and that he had not returned to work from May 4, 2010 through June 28, 2010, the

date the parties stipulated claimant’s healing period ended.  

Claimant also contends that he is entitled to benefits pursuant to A.C.A. §11-9-

505(a)(1).  That subsection provides:

Any employer who without reasonable cause refuses
to return an employee who is injured in the course of
employment to work, where suitable employment is
available within the employee’s physical and mental
limitations, upon order of the workers’ compensation
commission and in addition to other benefits, shall
be liable to pay to the employee the difference between
benefits received and the average weekly wages lost
during the period of the refusal, for a period not exceed-
ing one (1) year.

In order for this provision to be applicable, an employee must prove by a

preponderance of the evidence (1) that he sustained a compensable injury; (2) that

suitable employment which is within his physical and mental limitations is available with

the employer; (3) that the employer has refused to return him to work; and (4) that the

employer’s refusal to return him to work is without reasonable cause.  Roark v. Pocohantas

Nursing and Rehabilitation, 95 Ark. App. 176, 235 S.W. 3d 527 (2006); Torrey v. City of

Fort Smith, 55 Ark. App. 226, 934 S.W. 2d 237 (1996).  

Here, claimant has suffered a compensable injury and he was not returned to work

by respondent.   However, claimant has failed to prove by a preponderance of the
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evidence that suitable employment was available within his physical and mental limitations.

Presumably, claimant is contending that respondent should have placed him back into his

prior job on the clean-up crew.  Claimant presented no testimony or evidence that a job

opening was available.  Absent proof that suitable employment was available, claimant

cannot meet his burden of proof.

Furthermore, I find that claimant failed to prove that respondent’s refusal to return

him to work was without reasonable cause.  As previously noted, after claimant’s

compensable injury he was taken to the emergency room by the respondent.  After his

initial treatment in the emergency room claimant was referred to Washington Regional’s

Wound Care Clinic.  Upon learning of the claimant’s injury and after emergency medical

treatment was received, respondent attempted to have claimant evaluated by Dr. Rebecca

Lewis, the physician chosen by the respondent, to treat its workers’ compensation claims.

Pursuant to A.C.A. §11-9-508(d)(5)(A), an employer has the right to chose the initial

treating physician.  Despite respondent’s efforts to have the claimant evaluated by Dr.

Lewis, claimant nevertheless continued to receive treatment from the Wound Care Clinic.

Testifying at the hearing on behalf of respondent was William Medley, its

environmental health and safety manager.  Medley testified that after he was notified of

claimant’s injury he sent an employee from his office to the hospital to check on the

claimant.  Medley testified that he contacted Dr. Lewis and called his employee at the

hospital to instruct her to tell claimant that an appointment had been made for him to be

evaluated by Dr. Lewis the next morning on May 5, 2010.  

Medley testified that he was contacted by Dr. Lewis on May 5 and was informed that

claimant did not appear for the appointment.  Medley testified that later that afternoon he

spoke with the claimant’s son who informed him that they were not going to the

respondent’s physician, but instead were going to a Wound Care doctor.

Claimant went to the respondent’s facility on May 12, 2010 to complete paperwork.
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Medley testified that at that time he asked claimant to contact him later that day after Dr.

Lewis’ office had opened so that an appointment could be made.  Medley testified that the

claimant never called him back and that he did not hear from the claimant again until June

28, 2010 when he returned with a full-duty release note from the Wound Care Clinic.

Medley testified that he reviewed the note and informed claimant that there was a problem

because he still had not seen Dr. Lewis.  When claimant informed Medley that he had

hired an attorney, Medley testified that he informed claimant that they should stop their

conversation until they could figure out what to do.  Medley testified that claimant indicated

that he did not know his attorney’s name so he asked the claimant to call him and give him

his attorney’s name.  Medley testified that the claimant never called back and he had never

had any additional contact with the claimant.

Medley testified that despite receiving the full release he was not comfortable

allowing the claimant to return to work.  Significantly, Medley testified that the release form

was the only medical record which he had been provided from the claimant’s medical

treatment.  Medley testified that he was concerned because he was not familiar with the

physicians who had treated the claimant and was not sure if those physicians had

knowledge of their facility and the environmental conditions in which claimant would be

working such as heat or if the claimant was taking medication.  Medley testified that he

did not want to put the claimant back to work until he was evaluated by Dr. Lewis.  Medley

testified that this was particularly relevant given the fact that this was June when the

weather was hot and claimant’s job in sanitation involved work in hot, steamy conditions.

I do not find the respondent’s failure to return claimant to work to be without

reasonable cause under these circumstances.  As previously noted, respondent has the

right to chose the initial treating physician.  Claimant was apparently informed at the time

of his initial hospital visit and at the time he completed paperwork on May 12 that

respondent wished him to be evaluated by Dr. Lewis.  In fact, the medical records from the
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Wound Care Clinic dated May 6, 2010 indicate that they were informed that respondent

wanted claimant to be seen by their physician.

Apparently the patient is required to see physician
appointed through Pinnacle foods first.  This 
appointment at WCC was made during patient’s
in-patient admission.  I discussed these issues
today with Pinnacle representative, Mr. Bill Medley.
We will continue providing care until other arrange-
ments have been made.  Mr. Medley wants the
patient to contact him for an appointment with the
Pinnacle Foods physician.  This information was
passed along to the patient.  (Emphasis added.)

Claimant did not undergo an evaluation by Dr. Lewis, but instead continued to

receive treatment from the Wound Care Clinic.  When claimant was released by the

Wound Care Clinic, he returned to the respondent with a note releasing him to full duty.

According to the testimony of Medley, he was simply not comfortable releasing the

claimant to return to his prior job without an evaluation by Dr. Lewis who was familiar with

the respondent’s facility and the working conditions.  Given that claimant’s working

condition involved a hot, steamy environment, a fact of which the physicians at the Wound

Care Clinic may not have been aware of, it does not seem unreasonable that respondent

would have wanted claimant evaluated by Dr. Lewis.  However, instead of undergoing the

evaluation by Dr. Lewis, claimant simply left the respondent’s facility and he has filed this

claim.   Finally, I believe it is significant to note that claimant has not been terminated, but

is still considered an employee.

In summary, I find that claimant has failed to prove by a preponderance of the

evidence that the respondent’s refusal to return him to work before undergoing an

evaluation by Dr. Lewis was without reasonable cause.  According to the evidence,

respondent had received no documentary evidence with regard to claimant’s medical

treatment until it received the return to work slip.  At that point, respondent simply

requested an evaluation by Dr. Lewis before putting claimant back to work in a hot, steamy
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work environment following his burn injury.  I do not believe that this was an unreasonable

request; therefore, I do not find that the respondent’s refusal to return claimant to work was

without reasonable cause.  Accordingly, claimant has failed to prove by a preponderance

of the evidence that he is entitled to benefits pursuant to A.C.A. §11-9-505(a)(1).

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to temporary total disability benefits beginning May 4, 2010, and continuing

through June 28, 2010.  Respondent has controverted claimant’s entitlement to all unpaid

temporary total disability benefits.  Claimant has failed to prove by a preponderance of the

evidence that he is entitled to benefits pursuant to A.C.A. §11-9-505(a)(1).  

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                               
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


